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One of the most significant steps prior to 
making any new investment in the 
People’s Republic of China (the “PRC”) is to 
perform proper due diligence. The PRC 
presents unique challenges for foreign 
investors – and businesses covered by the 
U.S. Foreign Corrupt Practices Act (the 
“FCPA”) – which make performing 
thorough due diligence critical: the 
prevalence of corruption and customer 
kickbacks in the PRC, the strong 
expectation of business courtesies and 
gratuities in Chinese culture, and heavy 
reliance on third party intermediaries to 
conduct all aspects of business. 

Regardless of whether the planned 
investment is a minority investment, a 
joint venture or an acquisition, thorough 
due diligence is critical to protect a 
company’s interests. One key aspect of 
due diligence should include assessment of 
corruption-related risks. This has never 
been as important as it is now, with the 
increased enforcement by the U.S. 
government of the FCPA, the advent of the 
U.K. Bribery Act of 2010 (the “U.K. Bribery 
Act”) which is currently expected to enter 
into force in April 2011, and the recent 
aggressive enforcement of local anti-
corruption laws and regulations by the 
Chinese authorities. 

Due Diligence in a Minority 
Investment 

One common misconception is that 
corruption-related due diligence is 
unnecessary in situations where the 
investor will become a minority or passive 
investor. However, this mistaken 
perception, based on the U.S. 
government’s interpretation and 
enforcement of the FCPA, may catch a 
company off guard. The FCPA is a 
knowledge-based statute, and any 
knowledge of wrongdoing, regardless of 
investment percentage, can lead to 
potential liability for the covered entity or 
individuals. Similarly, where the 
investment company’s financial statements 
are reflected in the parent company’s 
consolidated financial statements, there is 
potential liability for a books and records 
violation under the FCPA. This applies 
regardless of whether the investment is a 
majority ownership stake, a small minority 
or an investment indirectly made through 
an investment fund. Accordingly, some 
degree of corruption-related due diligence 
is critical regardless of investment 
percentage or investment structure, 
depending on the particular facts and 
context of the investment. 

When due diligence reveals that a 
compliance program exists, the due 
diligence process should continue to assess 
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that program. It cannot be assumed that 
its requirements are in compliance and up 
to date with the U.S. government’s 
interpretations of the FCPA, the new 
requirements of the U.K. Bribery Act or 
recent developments in anti-corruption 
laws, regulations and interpretations of the 
PRC. For example, this assessment should 
consider whether there are compliance 
training and policies for employees, 
whether the training and policies are 
provided in Chinese and whether they are 
tailored to be culturally applicable and 
understandable to the workforce in the 
PRC. Further, if the compliance program 
was rolled out, the assessment should 
include whether any continuous monitoring 
and auditing of the program’s components 
take place. An effective compliance 
program must be regularly assessed and 
updated to adjust for the changing legal 
landscape and business needs. 

Consideration of PRC Employment Law 
Aspects in Anti-corruption Due 
Diligence 

Due diligence should also contemplate 
what employment contract or employee 
handbook provisions are in effect, and how 
and if anti-corruption policies and practices 
are communicated to employees 
(preferably in Chinese, as noted above, so 
that the policies will be binding on the 
employees). It is important to know 
whether the employees have agreed to the 
monitoring of the employer’s electronic 
systems, including Internet and email 
systems; whether the computer systems 
are all property of the company, rather 
than personal laptops or cell phones used 
for business; and other areas where 
applicable data privacy laws may affect a 
future investigation or collection and 
review of documents. Knowing if the 
employer went through the consultation 
process in accordance with the PRC 
Employment Contracts Law is also 
important in assessing whether a policy 
will be binding on an employee and 
grounds for termination if a violation is 
revealed. Examining the structure of 
employee compensation and expense 
reimbursement schemes, in addition to 
reviewing the tax treatment of payments 
to the employees, also often uncovers any 

irregularities and anti-corruption concerns 
during the due diligence process. 

Third Party Due Diligence 

The FCPA attributes liability for any corrupt 
acts undertaken by a covered company’s 
third party agents. The U.K. Bribery Act 
also covers the activities of a covered 
company’s third party agents and 
subsidiaries outside of the U.K. Such third 
parties include, in some cases, 
subsidiaries, as well as agents, distributors 
(regardless of whether they take title to a 
company’s products or not), customs 
brokers, business license agents and local 
sponsors. Therefore, corruption-related 
due diligence should also be conducted on 
any third parties prior to their performing 
work on behalf of a company and in the 
ongoing course of the business 
relationship. 

Failure to prevent bribery is a strict liability 
offense under the U.K. Bribery Act. As 
such, a covered company may be liable 
where an employee offers or gives a bribe, 
even in situations where the company does 
not have knowledge of its employee’s 
wrong-doing. In this enforcement climate, 
proper ongoing due diligence and training 
are also critical to protect companies from 
the actions of their own management and 
staff. 

Thorough Due Diligence Should 
Reduce Risk and Potential Liabilities 
and Costs 

Comprehensive due diligence conducted 
prior to entering into any business 
relationship can save a company 
unnecessary post-investment financial 
woes, including remediation costs for 
restructuring corrupt business practices, 
conducting internal investigations, 
business losses resulting from kickbacks or 
illegal commissions on sales, business 
expense and reimbursement fraud, 
reputational harm, and in some cases 
where disclosure to the enforcement 
authorities is necessary, government-
imposed civil and criminal financial 
penalties. 

Corruption-related issues about which we 
frequently advise our clients include: 
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 Due diligence on potential joint 
venture and other business partners; 

 Pre-acquisition and pre-investment 
due diligence on target companies; 

 Due diligence on other third parties 

 Anti-corruption contract terms, 
structuring and negotiation; 

 Post-investment/acquisition anti-
corruption remediation; 

 Investigations related to allegations 
of corruption including kickbacks, 
bribes and financial accounting fraud 

 Employee terminations and 
disciplinary action associated with 
allegations of corruption; 

 Drafting of anti-corruption-related 
protections and provisions in 
employment contracts, employee 
handbooks and other work rules; 

 Consultation practices with respect 
to rolling out anti-corruption-related 
policies that have disciplinary 
components; 

 Translation of compliance programs 
and policies for use with the Chinese 
workforce; 

 Adapting codes of conduct for the 
Chinese workforce; 

 Advice on data privacy issues in 
connection with workplace 
investigations; 

 Anti-corruption and expense 
approval policies and procedures; 

 Anti-corruption training programs in 
English and Chinese (Mandarin and 
Cantonese); 

 Advice on legality of certain 
proposed payments or expenses; 
and 

 Assistance with disclosure 
proceedings and negotiations with 
U.S. and U.K. enforcement 
authorities. 
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