
investigations.
Implementation of Dodd-Frank: Dodd-

Frank, which was enacted in July 2010, in-
creased the SEC’s authority with respect to 
aiding and abetting liability, administrative 
civil penalties, extraterritorial jurisdiction, 
control person liability, collateral bars, and 
nationwide service of trial subpoenas. 

Reorganization of the Enforcement 
Division into specialized units: The divi-
sion’s record-setting productivity may 
be the result of the most significant re-
structuring in its history. Starting in 2010, 
staff was reorganized into five national 
specialized investigative units dedicated 
to high-priority enforcement areas: asset 
management (hedge funds, investment 
advisers and private equity); market abuse 
(high-volume and computer-driven trading 
strategies, large-scale insider trading by 
market professionals and others, and mar-
ket manipulation schemes); structured and 
new products (various derivative products); 
Foreign Corrupt Practices Act violations; 
and municipal securities and public pen-
sions. These units will provide enforcement 
attorneys with specialized training so that 
they are more efficient and effective in 
identifying, investigating and prosecuting 
securities fraud.

Cooperation initiatives: In 2010, the 
SEC announced new cooperation initia-
tives designed to encourage individuals 
and companies to provide greater assistance 
in its investigations and enforcement ac-
tions. These initiatives included the use of 
deferred prosecution agreements (DPAs), 
and non-prosecution agreements (NPAs) 
in appropriate cases. The SEC entered its 
first NPA with Carter’s Inc., related to al-
legations that a former executive engaged 
in financial fraud and insider trading. Under 
the terms of the agreement, in exchange for 
not being charged with any securities law 
violations, Carter agreed to cooperate “fully 
and truthfully” in the investigation, as well 
as any other related enforcement litigation 
or proceeding to which the SEC is a party. 

In a recent speech, one Commissioner 
of the Securities and Exchange Com-
mission, described the SEC’s enforce-

ment program as a “national treasure.” This 
exuberance, whether rational or not, may 
be attributable to the fact that the SEC’s 
Division of Enforcement just completed 
its most productive year in history. During 
fiscal 2011 (Oct. 1, 2010 to Sept. 30, 2011), 
the SEC brought a record 735 enforcement 
actions — more cases than it has ever filed 
in a prior fiscal year and a 7.5 percent 
increase over fiscal 2010. Many of these 
cases involved the SEC’s core enforcement 
priorities, including insider trading, Foreign 
Corrupt Practices Act (FCPA) violations, 
offering fraud, and financial fraud. The SEC 
also obtained orders for approximately $2.8 
billion in disgorgement and penalties.

Public issuers, compliance profession-
als, and securities law practitioners should 
take notice of these efforts because they 
portend future SEC enforcement activities 
and priorities. Here are the most significant 
developments in SEC enforcement activity 
in 2011.

The Whistle-blower Program: On Aug. 
12, the SEC opened its “Office of the 
Whistleblower” within the Division of 
Enforcement. The office is charged with 
implementing the SEC’s groundbreaking 
and controversial whistle-blower rules, 
mandated by the Dodd-Frank Wall Street 
Reform and Consumer Protection Act. The 
whistle-blower rules provide new protec-
tions for securities fraud whistle-blowers 
and permit the SEC to provide substantial 
monetary rewards (up to 30 percent of 
any ultimate recovery) to individuals who 
voluntarily provide the SEC with original 
information that leads to a successful en-
forcement action resulting in an ultimate 
recovery exceeding $1 million. As a result 
of these rules, issuers and regulated entities 
should be prepared for increased whistle-
blower activity and resulting enforcement 
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SEC Enforcement Division has most productive year in its history
In May 2011, the SEC entered its first DPA 
with Tenaris S.A. to resolve an enforcement 
action. Under the terms of the agreement, 
Tenaris, a pipeline manufacturer, agreed 
to pay $5.4 million in disgorgement and 
prejudgment interest, and to enhance its 
anti-corruption practices and controls. The 
SEC agreed not to pursue a civil action as 
long as Tenaris satisfies its commitments 
under the agreement. Tenaris also entered 
an NPA with the Department of Justice 
whereby it agreed to pay a $3.5 million 
criminal penalty.

Anti-corruption: In a year marked by 
significant attention to individual criminal 
prosecutions, industry sweeps, Congres-
sional hearings, the enactment of the U.K. 
Bribery Act, and long-awaited judicial 
determinations, the SEC and Department of 
Justice continued their aggressive pursuit 
of foreign bribery under the FCPA. Another 
significant event was the challenge to the 
Justice Department’s expansive interpreta-
tion of who constitutes a “foreign official” 
under the FCPA. In a win for the govern-
ment, the Central District of California 
concluded that a state-owed corporation 
that had characteristics of a government 
entity may be an “instrumentality” of 
the foreign government, and the officers 
of such a state-owed corporation may be 
“foreign officials” within the meaning of 
the FCPA.

The U.S. Supreme Court’s Janus deci-
sion: In June, the Supreme Court issued 
its decision in Janus Capital Group Inc. 
v. First Derivative Traders, 2011 DJDAR 
8634 (June 13, 2011). In Janus, the Court 
held that an investment advisor to a mu-
tual fund could not be held primarily li-
able under Section 10(b) of the Securities 
Exchange Act for statements in the fund’s 
prospectus, because the investment advi-
sor did not have “ultimate authority” over 
the statements. Although the SEC was not 
a party to this case, the Court’s decision 
raises serious questions regarding the 
SEC’s use of secondary liability theories to 
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charge individual defendants with Section 
10(b) violations. Thus far, two courts have 
dismissed fraud charges in SEC enforce-
ment actions based on the reasoning in 
Janus. See SEC. v. Kelly, No. 08 Civ. 4612 
(CM), 2011 WL 4431161 at *3, (S.D.N.Y. 
Sept. 22, 2011); SEC v. Daifotis, No. C 
11-00137WHA, 2011 WL 3295139 at *4 
(N.D. Cal. Aug. 1, 2011).

Microcap fraud: Over the past year, the 
SEC has also focused on preventing fraud 
in the microcap stock markets and brought 
a variety of enforcement actions in this 
area. In early December 2011, the SEC and 
federal criminal authorities filed parallel 
cases against several corporate officers, 
lawyers, and a stock promoter alleging the 
use of kickbacks and other schemes to pro-
mote investments in various thinly traded 
stocks. The SEC suspended trading in seven 
microcap companies involved in the alleged 
kickback schemes. It also suspended trad-
ing in 17 microcap stocks in June 2011 due 
to questions regarding the adequacy and 
accuracy of publicly available information 
about the companies. 

Insider trading: Insider trading enforce-
ment continues to be a priority for the SEC, 
with 57 actions filed against 124 individuals 
and entities in fiscal 2011, representing a 
nearly 8 percent increase over last year. 
The SEC brought these actions against a 
diverse group of actors, including financial 
professionals, hedge fund managers, cor-
porate insiders, attorneys, and government 
employees who unlawfully traded on ma-
terial non-public information. In addition, 

the SEC obtained judgments in 18 actions 
arising out of the investigation of Galleon 
Management and Raj Rajaratnam, includ-
ing a record $92.8 million penalty against 
Rajaratnam.

Mortgage fraud: The SEC has filed 
approximately 36 enforcement actions 
involving misconduct generally associ-
ated with the financial crisis. Fifteen of 
those actions were filed in fiscal 2011, a 25 
percent increase over fiscal 2010. In 2011, 
the SEC focused on more complex mort-
gage securities transactions and obtained 
a number of settlements that included 
nine-figure payments, the largest of which 
was against J.P. Morgan Securities LLC 
for allegedly misleading investors about a 
complex mortgage securities transaction. 
J.P. Morgan agreed to pay $153.6 million. 
In another case, Charles Schwab agreed to 
pay $118 million after the SEC charged 
it with making misleading statements to 
investors in connection with marketing a 
mutual fund heavily invested in mortgage-
backed securities, and deviating from the 
fund’s concentration policy without inves-
tor approval. 

Executive compensation clawback: Sec-
tion 304 of the Sarbanes-Oxley Act of 2002 
allows the SEC to compel the clawback 
of certain incentive compensation from 
an issuer’s chief executive officer or chief 
financial officer if the issuer is required to 
prepare an accounting restatement, “as a 
result of misconduct.” See 5 U.S.C. Sec-
tion 7243. In 2011, the SEC continued to 
utilize Section 304’s clawback provisions 

as a remedy in enforcement actions, includ-
ing in circumstances where the executive 
officers subject to the clawback were not 
charged with any misconduct. The SEC’s 
use of Section 304 in these circumstances 
is very controversial, but is likely to remain 
within the SEC’s arsenal of requested 
remedies.

Given the significant structural changes 
within the Division of Enforcement and 
the new tools at its disposal, the division is 
poised to repeat or exceed its 2011 record-
breaking performance in the upcoming 
year.  The SEC can also be expected to 
take full advantage of its expanded author-
ity by using administrative proceedings 
to recover monetary penalties, and using 
deferred and non-prosecution agreements 
to encourage cooperation. Substantively, 
the SEC is likely to continue to focus on 
its core enforcement priorities, including 
insider trading violations, FCPA violations, 
offering fraud, and misconduct by regulated 
persons and entities. 

Neil Schumacher, Jenifer Doan, and Beth 
Mueller, associates in Paul Hastings’ securities 
litigation and enforcement practice, contrib-
uted to this article.
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