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Federal Reserve Unveils Proposal on Dodd-Frank 
Enhanced Prudential Standards and Early 
Remediation Requirements 
BY THE GLOBAL BANKING AND PAYMENT SYSTEMS PRACTICE 

I. Introduction 

On December 20, 2011, the Board of Governors of the Federal Reserve System (“Board”) approved 
proposed rules (“Proposal”) to implement Sections 165 and 166 of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (“DFA”). DFA § 165 requires the Board to develop enhanced prudential 
standards to strengthen regulation and supervision of large bank holding companies (“BHCs”) and 
systemically important nonbank financial firms designated by the Financial Stability Oversight Council 
(“FSOC”). DFA § 166 calls for early remediation requirements to be established for entities covered by 
DFA § 165. The enhanced standards set forth in the Proposal affect a covered company’s enterprise-
wide operations and address risk-based capital and leverage requirements, liquidity standards, 
requirements for overall risk management (including establishing a risk committee), single-
counterparty credit limits, stress test requirements, and a debt-to-equity limit. The Proposal sets forth 
a number of questions posed by the Board (reprinted throughout this article in the context of where 
each appeared in the Proposal) for public comments, which are due by March 31, 2012. 
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A. Scope of Application 

The Proposal applies to all U.S. BHCs with consolidated assets of $50 billion or more1 and any U.S. 
nonbank financial firm designated by the FSOC for supervision by the Board as a systemically 
important nonbank entity pursuant to the FSOC’s authority and procedures set forth under DFA § 113. 

While the scope of entities covered under DFA § 165 includes foreign banking organizations that 
otherwise meet the asset thresholds for U.S. BHCs and are treated as such for purposes of the Bank 
Holding Company Act of 1956, as amended (“BHCA”),2 as well as any foreign non-bank financial firm 
that otherwise meets the standards for designation by the FSOC as a systemically important nonbank 
entity. These foreign entities are notably not included in the Proposal.3  We note that the Proposal 
does apply, however, to a U.S. based BHC subsidiary of a foreign banking organization that on its own 
has total consolidated assets of $50 billion or more.4  Moreover, the Proposal generally does not apply 
to savings and loan holding companies (“SLHCs”), except certain stress test requirements.5  The Board 
indicated in the Proposal that it intends to issue separate guidance that would apply the enhanced 
standards of Section 165 and 166 to foreign entities that are otherwise covered under Sections 165 
and 166 of the DFA and to address the applicability of the enhanced standards to SLHCs. 

Question 1: What additional characteristics of a nonbank covered company—in addition to its business model, 
capital structure, and risk profile—should the Board consider when determining how to apply the enhanced 
standards and the early remediation requirements to such a company? 

Question 2: What are the potential unintended consequences and burdens associated with subjecting a nonbank 
covered company to the enhanced prudential standards and the early remediation requirements? 

Question 3: The Board seeks comment on its proposed approach to the application of the company-run stress test 
requirements, including the delayed effective date, to savings and loan holding companies. Also, what additional or 
alternative criteria should the Board consider for determining which savings and loan holding companies initially 
would be subject to the enhanced prudential standards and early remediation requirements? 

Question 4: Are there alternative approaches the Board should consider to phase in the proposed enhanced 
prudential standards for either bank holding companies or nonbank financial companies? 

B. Risk-Based Capital Requirements and Leverage Limits 

The first set of enhanced prudential standards discussed in the Proposal address risk-based capital and 
leverage standards. The Board’s proposal implements these standards in two parts. First, all covered 
BHCs and nonbank financial companies would be subject to the Board’s recently adopted capital plan 
rule under Regulation Y, which currently requires all BHCs with $50 billion or more in consolidated 
assets to submit an annual capital plan to the Board for review. Under the capital plan rule, covered 
companies will be required to demonstrate to the Board that they have robust, forward-looking capital 
planning processes that account for their unique risks and that permit continued operations during 
times of economic and financial stress. The Board’s enhanced prudential standards proposal would 
extend the capital plan rule to covered nonbank financial companies that have been designated as 
such by the FSOC (i.e., nonbanks that the FSOC has determined to be systemically important). 

As part of their submitted capital plan, covered companies would be required to demonstrate to the 
Board the ability to maintain capital above existing minimum regulatory capital ratios and above a 
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tier 1 common ratio of five percent under both expected and stressed conditions over a minimum 
nine-quarter planning horizon. In addition, covered companies will be expected to integrate, as one 
part of their analysis, the results of their own company-run stress tests. Both company-run stress 
tests as well as the annual supervisory stress tests conducted by the Board would then be considered 
in the Board’s evaluation of a covered company’s stress plan. Covered companies with unsatisfactory 
capital plans would face restrictions on their ability to make capital distributions under the proposal, 
consistent with the capital plan rule. 

Question 5: What factors should the Board consider in deciding whether to impose different capital planning or 
stress testing requirements on nonbank covered companies? 

Question 6: What alternative enhanced capital requirements for nonbank covered companies should the Board 
consider? Should the Board consider a longer or shorter phase-in period for capital requirements for nonbank 
covered companies? 

The second part of the Board’s approach regarding risk-based capital and leverage standard 
requirements under DFA § 165 will be implemented through a quantitative risk-based capital 
surcharge. Rather than craft its own surcharge rule, however, the Board indicated that it plans to 
issue a separate future proposal to implement the surcharge provision that would be derived largely 
from the Basel III regulatory capital regime for internationally active banks and the Basel Committee 
on Banking Supervision’s separate framework setting forth additional capital requirements for global 
systemically important banks (“G-SIBs”). What remains unclear from this proposal is whether the 
Board will apply the capital surcharge component only to those institutions that are deemed to be 
G-SIBs or whether the eventual requirement will apply to all covered companies with consolidated 
assets exceeding $50 billion. The proposal states that the Board expects to issue final implementing 
rules on capital surcharges in 2014, following the completion of the BCBS’s work, and require G-SIBs 
to meet the capital surcharge requirement on a phased-in basis from 2016-2019. 

The release raises a number of questions regarding the proposed risk-based capital requirements and 
leverage limits, including whether different capital planning or stress testing requirements should be 
applied to covered nonbank financial companies, the scope of covered companies to which the 
quantitative capital surcharge requirement should apply, and whether the Board should consider 
alternatives to the BCBS framework with respect to the capital surcharge requirement. 

Question 7: How should the Board implement the BCBS framework discussed above, or are there alternatives to 
the BCBS framework the Board should consider? 

Question 8: What is the appropriate scope of application of a quantitative capital surcharge in the United States in 
light of section 165 of the Dodd-Frank Act? What adaptations to the BCBS framework, or alternative surcharge 
assessment methodologies, would be appropriate for determining a quantitative capital surcharge for covered 
companies that are not identified as global systemically important banks in the BCBS framework? 

Question 9: If the BCBS framework were to be applied to nonbank covered companies, how should the framework 
be modified to capture the systemic footprint of those companies? 

C. Liquidity Requirements 

The proposed liquidity requirements employ a multi-stage approach to liquidity risk management. 
Covered companies would be subject to higher liquidity risk management standards than currently in 
place. These enhanced standards include liquidity stress testing, cash flow projections, a liquidity 
buffer, planning for contingency funding, liquidity risk limits, and monitoring and documenting 
compliance. 
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The centerpiece of the liquidity requirements is internal liquidity stress testing. Internal stress tests 
would be required at least monthly to measure a covered company’s liquidity needs at 30-day, 90-
day, and one-year intervals during times of instability in the financial markets. Companies would have 
to hold liquid assets sufficient to cover 30-day stressed net cash outflows under internal stress 
scenarios. Covered companies would also have to produce comprehensive projections forecasting cash 
flows over short-term and long-term timeframes appropriate to the covered company’s capital 
structure, risk profile, complexity, activities, size, and other risk factors. 

In addition, covered companies would have to establish internal limits on certain liquidity metrics, 
including a so-called “liquidity buffer.”  A covered company would have to continuously maintain a 
liquidity buffer of unencumbered and highly liquid assets sufficient to meet projected net cash outflows 
and projected losses or impairments of existing funding sources for 30 days over a range of liquidity 
stress scenarios. Another set of liquidity metrics would require a covered company to establish and 
maintain specific limits for three specified sources of liquidity risk: (i) funding concentrations based on 
instrument and counterparty type, secured and unsecured funding, and other liquidity risk identifiers; 
(ii) amount of specified liabilities maturing within various time horizons; and (iii) off-balance sheet and 
similar exposures that could adversely affect funding during liquidity stress events. 

The final liquidity item worth highlighting involves the requirement to maintain a contingency funding 
plan (“CFP”) identifying potential sources of liquidity strain and alternative sources of funding when 
usual sources of liquidity are unavailable. Pursuant to the CFP, covered companies would implement 
policies, procedures, and action plans for managing liquidity stress events. The CFP would include four 
components: (i) a quantitative assessment; (ii) an event management process; (iii) monitoring 
requirements; and (iv) testing requirements. These would be designed to enable companies to 
respond to a liquidity crisis by identifying alternate liquidity sources available during liquidity stress 
events, and steps to ensure sufficient sources of liquidity to fund operating costs and meet 
outstanding commitments while minimizing costs and disruption. As with cash flow projections, the 
CFP would be tailored to a company’s capital structure, risk profile, complexity, activities, size, and 
other risk factors, as well as established liquidity risk tolerances. Finally, the CFP would have to be 
updated annually or sooner as market and/or economic conditions may warrant. 

The remaining components of the liquidity requirements are monitoring and documentation. Generally, 
the proposal would require monitoring of liquidity risks related to collateral positions, enterprise 
liquidity risks, intraday liquidity positions, as well as compliance with specific liquidity limits (noted 
above) relating to funding concentrations, timing of maturing liabilities, and off-balance sheet 
exposures. The proposed documentation requirements would cover all material aspects of a 
company’s liquidity risk management processes and compliance, including the methodologies and 
material assumptions used in cash flow projections, liquidity stress testing, and the CFP. 
Documentation would have to be reviewed by the company’s risk committee and be available to the 
Board upon request. 

Question 10: Is the Board’s approach to enhanced liquidity standards for covered companies appropriate? Why or 
why not? 

Question 11: Are there other approaches that would effectively enhance liquidity standards for covered 
companies? If so, provide detailed examples and explanations. 

Question 12: The Dodd-Frank Act contemplates additional enhanced prudential standards, including a limit on 
short-term debt. Should the Board adopt a short-term debt limit in addition to or in place of the LCR and NSFR? 
Discuss why or why not? 
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Question 13: What challenges will covered companies face in formulating and implementing liquidity stress testing 
described in the proposed rule? What changes, if any, should be made to the proposed liquidity stress testing 
requirements (including the stress scenario requirements and required assumptions) to ensure that analyses of the 
stress testing will provide useful information for the management of a covered company’s liquidity risk? What 
alternatives to the proposed liquidity stress testing requirements, including the stress scenario requirements and 
required assumptions, should the Board consider? What additional parameters for the liquidity stress tests should 
the Board consider defining? 

Question 14: The Board requests comment on all aspects of the proposed definitions of “highly liquid assets” and 
“unencumbered.” What, if any, other assets should be specifically listed in the definition of highly liquid assets? 
Why should these other assets be included (that is, describe how the asset is easily and immediately convertible 
into cash with little or no loss in value during liquidity stress events)? Are the criteria for identifying additional 
assets for inclusion in the definition of highly liquid assets appropriate? If not, how and why should the Board 
revise the criteria? 

Question 15: What changes, if any, should the Board make to the proposed definition of unencumbered to make 
sure that assets in the buffer will be readily available at all times to meet a covered company’s liquidity needs? The 
rule would require a covered company to discount the fair market value of assets that are included in the liquidity 
buffer. Please describe the process that covered company will use to determine the amount of the discount. 

Question 16: Are the proposed CFP requirements appropriate for all covered companies? What alternative 
approaches to the CFP requirements outlined above should the Board consider? If not, how should the Board 
amend the requirements to make them appropriate for any covered company? Are there additional modifications 
the Board should make to the proposed rule to enhance the ability of a covered company to comply with the CFP 
and establish a viable and effective plan for the management of liquidity stress events? 

Question 17: Should covered companies be required to establish and maintain limits on other potential sources of 
liquidity risk in addition to the three specific sources listed in the proposed rule? If so, identify these additional 
sources of liquidity risk. 

Question 18: Should the Board require a covered company to monitor other areas of liquidity risk in addition to 
collateral positions, risk across entities, currencies, and business lines, and intraday liquidity positions? If so, what 
areas should be added to the list and why? 

Question 19: The Board requests comment on all aspects of the proposed rule. Specifically, what aspects of the 
proposed rule present implementation challenges and why? What alternative approaches to liquidity risk 
management should the Board consider? Are the liquidity management requirements of this proposal too specific or 
too narrowly defined? If, so explain how. Responses should be detailed as to the nature and impact of these 
challenges and should address whether the Board should consider implementing transitional arrangements in the 
rule to address these challenges. 

D. Single-Counterparty Credit Limits 

Another important aspect of the Board proposal involves establishing “single-counterparty” credit 
limits for covered companies in order to limit the risk that the failure of any one company could pose 
to a covered company. To account for the potential risk exposure posed by the largest covered 
companies, the Proposal includes a two-tiered single-counterparty credit limit that is applied based on 
the consolidated assets of a covered company. The proposal would generally prohibit a covered 
company from having a credit exposure to any unaffiliated company exceeding 25 percent of the 
covered company’s capital sock and surplus. However, the limit would be 10 percent of capital stock 
and surplus for credit exposures between a “major covered company” and a “major counterparty” 
where both companies are either BHCs with total consolidated assets greater than $500 billion and/or 
nonbank covered companies (including a foreign banking organization treated as a BHC). 
A “counterparty” would include a natural person, company, and state, federal or foreign sovereign 
entity. 
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“Credit exposure” is defined broadly under the proposal to include a broad range of transactions with a 
counterparty, including extensions of credit, securities lending or securities borrowing transactions, 
repurchase and reverse repurchase agreements, guarantees and letters of credit issued on behalf of a 
company, counterparty credit exposure in connection with derivative transactions, and any other 
similar transaction the Board determines to be a credit exposure under the rule. The Proposal also 
provides certain exemptions from the definition of “credit exposure,” including for direct claims on the 
United States and its agencies (and claims guaranteed as to principal and interest by the U.S.), claims 
directly and fully guaranteed as to principal and interest by Fannie Mae and Freddie Mac while these 
entities are operating under the receivership or conservatorship of the Federal Housing Finance 
Agency, intraday credit exposures, and certain other exemptions deemed to be in the public interest. 

The Proposal provides an extensive analysis and numerous questions (noted below) regarding what 
constitutes “aggregate net credit exposure” by a covered company to a counterparty for purposes of 
determining the aggregate net credit exposure limit imposed by the Proposal on a covered company. 
This includes the calculation of “gross credit exposure” and “net credit exposure,” with a detailed 
discussion of the rules allowing a covered company to reduce credit exposure to a counterparty 
pursuant to credit risk mitigants such as collateral, guarantees, and credit derivative hedges. 

Question 20: How would the limits of section 165(e) and the proposed rule interact with the other existing limits 
such as the investment and lending limits applicable to banks and what other conflicts might arise in complying 
with these different regimes? 

Question 21: Should the Board consider a longer phase-in for all or a subset of covered companies? 

Question 22: Is the approach of including all subsidiaries of a covered company in the definition of covered 
company for purposes of the proposed rule appropriate? If not, explain why not. 

Question 23: Should the Bank Holding Company Act/Regulation Y definition of “control” be adopted for purposes 
of the proposed rule? Are there alternative approaches to defining when a company is a subsidiary of another the 
Board should consider? 

Question 24: Since a covered company may have strong incentives to provide support in times of distress to 
MMMFs and certain other funds or vehicles that it sponsors or advises, the Board seeks comment on whether such 
funds or vehicles should be included as part of the covered company for purposes of this rule.98 Is the proposed 
rule’s definition of “control” effective, and should the proposal’s definition of “subsidiary” be expanded to include 
any investment fund or vehicle advised or sponsored by a covered company or any other entity? 

Question 25: Should the definition of “counterparty” differentiate between types of exposures to a foreign 
sovereign entity including exposures to local governments? Should exposures to a company controlled by a foreign 
sovereign entity be included in the exposure to that foreign sovereign entity? 

Question 26: Should certain credit exposures to foreign sovereign entities be exempted from the limitations of the 
proposed rule—for example, exposures to foreign central banks necessary to facilitate the operation of a foreign 
banking business by a covered company? 

Question 27: How should exposures to SPVs and their underlying assets and sponsors be treated? What other 
alternatives should the Board consider? 

Question 28: Are the measures of “capital stock and surplus” in the proposed rule effective in light of the intent 
and purpose of section 165(e) or would a measure of “capital stock and surplus” that focuses on tier 1 common 
equity be more effective? What other alternatives to the proposed definition of “capital stock and surplus” should 
the Board consider? 

Question 29: What other limits or modifications to the proposed limits on aggregate net credit exposure should 
the Board consider? 
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Question 30: Should the Board adopt a more nuanced approach, like the BCBS approach, in determining which 
covered companies should be treated as major covered companies or which counterparties should be considered 
major counterparties? 

Question 31: Should the Board introduce more granular categories of covered companies to determine to 
appropriate net credit exposure limit? If so, how could such granularity best be accomplished? 

Question 32: Should the Board supplement the net credit exposure limit with limits on gross credit exposure for 
all covered companies or a subset of covered company, i.e., major covered companies? Explain why or why not. 

Question 33: Are the definitions of “credit transaction” appropriate in light of the purpose and intent of the Dodd-
Frank Act? If not, explain why not? 

Question 34: What transactions, if any, should be exempt from the definition of credit transaction? 

Question 35: What alternative or additional valuation rules should the Board consider for calculating gross credit 
exposure? 

Question 36: What impediments to calculating gross credit exposure in the manner described above would 
covered companies face? 

Question 37: Does the requirement to use the greater of purchase price or market value introduce significant 
burden for covered companies? Would the use of the market value alone be consistent with the purposes of section 
165(e)? 

Question 38: The Board seeks comment on all aspects of the proposed approach to calculating gross credit 
exposures for securities financing and derivative transactions, including the add-on in the proposed gross valuation 
rule for repurchase agreements and securities lending transactions. 

The Board recognizes that the credit risk targeted by the valuation rule for securities lending transactions and 
repurchase agreements—i.e., that a counterparty would fail at the same time that the underlying securities are 
rising in value—may be smaller than the credit risk associated with reverse repurchase agreements or securities 
borrowing transactions. Should the Board consider a lower add-on than the haircuts in section 252.95 (Table 2) to 
reflect this difference? If so, how should the Board calibrate the add-on? 

Will the proposed add-on approach to valuing credit exposure for securities lending transactions and repurchase 
agreements lead to significant changes in current practices in those markets? 

Is the valuation approach for a derivative transaction between a covered company and a counterparty —i.e., a 
combination of the current exposure and a measure of potential future exposure of the contract—appropriate? 
What alternative valuation approaches for derivative transactions should the Board consider? 

Is the valuation approach for a derivative transaction between a covered company and a third party appropriate in 
the case of a derivative transaction where the covered company is the protection provider and the reference asset 
is issued by the counterparty? 

Question 39: Should margin posted and contributions to a CCP guaranty fund be considered a credit exposure for 
purposes of the proposed rule? The Board recognizes that there are competing policy concerns in considering 
whether to limit a covered company’s exposure to central counterparties. The Board seeks comment on the 
benefits and drawbacks of such limits. 

Question 40: The Board requests comment on whether the proposed scope of the attribution rule is appropriate or 
whether additional regulatory clarity around the attribution rule would be appropriate. What alternative approaches 
to applying the attribution rule should the Board consider? What is the potential cost or burden of applying the 
attribution rule as described above? 

Question 41: Should the list of eligible collateral be broadened or narrowed? 

Question 42: Should a covered company be able to use its own internal estimates for collateral haircuts as 
permitted under Appendix G to Regulation Y? 
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Question 43: Is recognizing the fluctuations in the value of eligible collateral the correct approach, and what 
would be the burden on covered companies in calculating such changes on a daily basis? 

Question 44: What is the burden on a covered company associated with the proposed rule’s approach to changes 
in the eligibility of collateral? Should the Board instead consider introducing stricter collateral haircuts for collateral 
that ceases to be eligible collateral? 

Question 45: Is the approach to eligible collateral that allows the covered company to choose whether or not to 
recognize eligible collateral and shift credit exposure to the issuer of eligible collateral appropriate? What 
alternatives to this approach should the Board consider? 

Question 46: Alternatively, should eligible collateral be treated the same way eligible guarantees and eligible 
credit and equity derivative hedges are treated (as described below), thus requiring a mandatory look-through to 
eligible collateral? 

Question 47: What alternative approaches, if any, to the proposed treatment of the unused portion of certain 
credit facilities should the Board consider? 

Question 48: In what ways should the definition of eligible protection provider be expanded or narrowed? 

Question 49: Are there any additional or alternative requirements the Board should place on eligible protection 
providers to ensure their capacity to perform on their guarantee obligations? 

Question 50: Should covered companies have the choice of whether or not to fully shift exposures to eligible 
protection providers in the case of eligible guarantees or to divide an exposure between the original counterparty 
and the eligible protection provider in some manner? 

Question 51: Would a more conservative approach to eligible guarantees be more appropriate to penalize financial 
sector interconnectedness–for example, one in which the covered company would be required to recognize gross 
credit exposure both to the original counterparty and the eligible protection provider in the full amount of the 
original credit exposure? What other alternative approaches to the treatment of eligible guarantees should the 
Board consider? 

Question 52: What types of derivatives should be eligible for mitigating gross credit exposure and, in particular, 
are there are more complex forms of derivatives that should be eligible hedges? 

Question 53: What alternative approaches, if any, should the Board consider to capture the risk mitigation 
benefits of proxy or portfolio hedges or to permit covered companies to use internal models to measure potential 
exposures to sellers of credit protection? 

Question 54: Should covered companies have the choice to recognize and shift exposures to protection providers 
in the case of eligible credit or equity derivative hedges or to apportion the exposure between the original 
counterparty and the eligible protection provider? 

Question 55: Would a more conservative approach to eligible credit or equity derivative hedges be more 
appropriate, such as one in which the covered company would be required to recognize gross notional credit 
exposure both to the original counterparty and the eligible protection provider? 
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Question 56: Rather than requiring firms to calculate gross trading exposures and offset those exposure with 
eligible credit and equity derivatives or short positions, should the Board allow covered companies to use internal 
pricing models to calculate the net mark-to-market loss impact of an issuer default, applying a zero percent 
recovery rate assumption, to all instruments and positions in the trading book? Under this approach, gains and 
losses would be estimated using full revaluation to the greatest extent possible, and simply summed. For 
derivatives products, all pricing inputs other than those directly related to the default of the issuer would remain 
constant. Similar to the proposed approach, only single-name and index credit default swaps, total return swaps, 
or equity derivatives would be included in this valuation. Would such a models-based approach better reflect traded 
credit exposures? If so, why? 

Question 57: Are there additional non-compliance circumstances for which some cure period should be provided? 

Question 58: Is the 90-day cure period appropriate and is it appropriate to generally prohibit additional credit 
transactions with the affected counterparty during the cure period? If not, why not? 

Question 59: Is the scope of the exemption for direct claims on, and the portions of claims that are directly and 
fully guaranteed as to principal and interest by, the United States and it agencies appropriate? If not, explain the 
reasons why in detail and indicate whether there are alternatives the Board should consider. Are there other 
governmental entities that should receive an exemption from the limits of the proposed rule? 

Question 60: Should other credit exposures be exempted from the limitations of the proposed rule. If so, explain 
why? 

E.  Risk Management and Risk Committee Requirements 

Pursuant to DFA § 165(h), the Board is required to issue regulations requiring covered companies and 
publicly-traded BHCs with over $10 billion in assets to establish a risk committee. The risk committee 
must be responsible for the oversight of enterprise-wide risk management practices of the company, 
include independent directors, and have at least one director with risk management expertise. 

To implement these requirements, the Proposal mandates covered companies have a risk committee 
of directors, which must be chaired by an independent director, have at least one member with risk 
management expertise, and be responsible for oversight of enterprise-wide risk management. This 
would also apply to publicly-traded BHCs with total consolidated assets of over $10 billion that are not 
covered companies, which will be an added regulatory burden for smaller banks with assets of more 
than $10 billion but less than $50 billion. Covered companies would also be required to employ a chief 
risk officer (“CRO”) who will implement enterprise-wide risk management practices and report to the 
risk committee and CEO, while their risk committees will have to meet additional requirements, such 
as being a stand-alone committee. 

Risk Committee Requirements 

The Proposal requires the risk committee to be chaired by an independent director, which for publicly–
traded companies and BHCs with assets in excess of $10 billion will be defined as in SEC Regulation S-
K.6  For covered companies not publicly-traded, a director will be considered independent only if the 
company demonstrates to the Board that the director would be an independent director under the 
standards of a securities exchange if that company was publicly-traded on that exchange. This 
determination will be made on a case-by-case basis by the Board, but at a minimum, a director will 
not be independent if they are or recently were employed by the company, or have an immediate 
family member who is or was recently an executive officer of the company. At least one member of 
the risk committee have risk management expertise commensurate with the company’s capital 
structure, risk profile, complexity, size, and activities. There are also procedural requirements for the 
risk committee, such as having a formal written charter approved by the board of directors, meeting 
regularly, and fully documenting its proceedings, including risk management decisions. 
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The risk committee would be responsible for overseeing an enterprise-wide risk management 
framework, which will vary based on its complexity, size, and inherent level of risk posed to the U.S. 
financial system. This framework would include (i) risk limitations appropriate to each business line of 
the company; (ii) appropriate policies and procedures for risk management governance, practices, and 
infrastructure; (iii) processes and systems for identifying and reporting risks; (iv) monitoring 
compliance and implementing timely corrective actions; and (v) integrating risk management and 
control objectives with management’s goals and the company’s compensation structure. 

Question 61: Should the Board consider specifying by regulation additional qualifications for director 
independence? If so, what factors should the Board consider in establishing these qualifications? 

Question 62: Would it be appropriate for the Board to require the membership of a risk committee to include 
more than one independent director under certain circumstances? If so, what factors should the Board consider in 
establishing these requirements? 

Question 63: Should the Board consider specifying by regulation the minimum qualifications, including educational 
attainment and professional experience, for risk management expertise on a risk committee? 

Question 64: What alternatives to the requirements for the structure of the risk committee and related 
requirements should the Board consider? 

Question 65: What is the appropriate role of the members of the risk committee in overseeing enterprise-wide 
risk management practices at the company and is that role effectively addressed by this proposal? 

Question 66: Is the scope of review of enterprise-wide risk management that this proposal would require 
appropriate for a committee of the board of directors? Why or why not? 

Question 67: How can the Board ensure that risk committees at companies have sufficient resources to effectively 
carry out the oversight role described in this proposal? 

Additional Enhanced Risk Management Standards for Covered Companies 

The Proposal would require covered companies to designate the CRO to implement and maintain 
enterprise-wide risk management practices. The CRO would be directly responsible for (i) allocating 
and monitoring compliance with delegated risk limits; (ii) establishing appropriate policies and 
procedures for risk management governance, practices, and controls; (iii) developing processes and 
systems for identifying and reporting risks; (iv) monitoring and testing these controls; and (v) 
ensuring risk management issues are effectively resolved in a timely manner. The CROs risk 
management expertise should be appropriate to the company’s capital structure, complexity, 
activities, and size. Additionally, the CRO would report directly to the risk committee and CEO, and 
have a compensation structure designed to provide an objective assessment of the risks taken by the 
company. 

The Proposal includes additional requirements for the risk committee of a covered company, such as 
reporting directly to the board of directors, and not being part of another committee or part of a joint 
committee. The risk committee would also receive and review regular reports from the CRO. 

Question 68: Should the Board consider specifying by regulation the minimum qualifications, including educational 
attainment and professional experience, for a CRO? If so, what type of additional experience or education is 
generally expected in the industry for positions of this importance? 

Question 69: What alternative approaches to implementing the risk committee requirements established pursuant 
to the Dodd-Frank Act should the Board consider? 



 

  11 

F. Stress Testing Requirements 

The DFA requires that covered companies and companies over $10 billion undergo regular stress tests 
to help ensure that they have adequate capital during periods of stress. Accordingly, the Board has 
proposed a rule implementing section 165(i)(1) of the DFA, which requires the Board to conduct 
annual analyses of the financial condition of covered companies to evaluate the potential effect of 
adverse economic and financial market conditions (“scenarios”) on the capital of those companies 
(“supervisory stress tests”). The rule also implements section 165(i)(2), which requires the Board to 
issue regulations that (i) require financial companies with total consolidated assets of more than 
$10 billion and for which the Board is the primary federal financial regulatory agency to conduct stress 
tests on an annual basis, and (ii) require covered companies to conduct semi-annual stress tests 
(together, “company-run stress tests”). The Proposal is designed to work in tandem with the Board’s 
capital plan rule to achieve financial stability. 

Annual Supervisory Stress Tests Conducted by the Board 

The proposed supervisory stress tests apply to several types of institutions. Initially, a BHC that is a 
covered company on the effective date of the proposed rule must comply with the proposed 
requirements as of the effective date of the rule. A BHC that becomes a covered company no less than 
90 days before September 30 of a calendar year must comply with the requirements of the rule from 
that September 30 forward. Additionally, any company that the FSOC designates for supervision by 
the Board on a date 180 days before September 30 must also comply with the proposed rule from 
September 30 forward. 

Pursuant to the Proposal, the Board would conduct annual stress tests of covered institutions. The 
Board expects the supervisory stress test process to include: (i) collecting data and other information 
from covered companies; (ii) publishing the scenarios to be used in the stress tests; (iii) conducting 
the stress tests; and (iv) publishing a high-level summary of company-specific stress test results. 
Prior to conducting the stress test analyses of covered companies, the Board would publish a minimum 
of three different sets of economic and financial conditions, including baseline, adverse, and severely 
adverse scenarios, under which the Board would conduct its annual analysis. Companies would be 
required to provide data and other information to enable the Board to estimate net income, losses, 
and pro forma capital levels and ratios for each scenario.7  A company would also be required to take 
the results of the Board stress test into account in making changes to the company’s capital structure; 
its exposures, concentrations, and risk positions; any plans for recovery; and for improving overall 
risk management, as well as in updating its resolution plan pursuant to 12 C.F.R. Part 243. 

Question 70: Are the timing requirements of this proposal sufficient to allow a covered company or nonbank 
covered company to prepare, collect, and submit to the Board the information necessary to support the supervisory 
stress test? If not, what alternative timing should the Board consider? 

Question 71: What is the potential burden on covered companies stemming from the requirements to submit 
internal data to support the supervisory stress tests? 

Question 72: What alternative models or methodologies for estimating a covered company’s losses and revenues 
should the Board consider? 

Annual and Additional Stress Tests Conducted by the Companies 

The company-run stress tests proposed by the rule are designed to supplement and complement the 
supervisory stress tests. Generally, a BHC that becomes a covered company or a BHC, savings and 
loan holding company (“SLHC”), or state member bank that becomes an over $10 billion company8 no 
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less than 90 days before September 30 of a calendar year must comply with the company-run stress 
test requirements. In addition, a BHC that becomes a covered company no less than 90 days before 
March 31 must comply with the requirements of the rule from March 31 forward. For parent 
companies that are covered companies or over $10 billion companies with subsidiaries over 
$10 billion, the company-run stress test requirements would apply to the parent company and each 
subsidiary bank with over $10 billion in total consolidated assets. A company that the FSOC has 
determined shall be supervised by the Board on a date no less than 180 days before either September 
30 or March 31 must comply with the requirements as of those dates. With respect to initial 
applicability, a BHC that is a covered company or a BHC or state member bank over $10 billion on the 
effective date of the proposed rule would be subject to the requirements as of the effective date. 
SLHCs that would otherwise be subject to the rule are not subject to the proposed requirements until 
SLHCs are subject to minimum risk-based capital and leverage requirements. 

The company-run stress test would utilize the same three scenarios (baseline, adverse, and severely 
adverse) as used in the supervisory stress test. Each company would be required to calculate, for each 
quarter end within the planning horizon,9 potential losses, pre-provision revenues, allowance for loan 
losses, and future pro forma capital positions over the planning horizon, including the impact on 
capital levels and ratios. The Proposal would require each company to establish and maintain a system 
of controls, oversight, and documentation designed to ensure its stress testing processes are effective. 
The Board expects to collect the company-run stress tests and other information on a confidential 
basis and analyze each company’s stress test processes and results. Each company subject to the rule 
would also be required to publish a summary of its results. In addition to the annual company-run 
stress test, covered companies, but not over $10 billion companies, would be required to conduct a 
second company-run stress test per year. The Board seeks comment on all aspects of the Proposal 
regarding company-run stress tests. 

Question 73: What are the benefits and drawbacks associated with company-specific disclosures? What, if any, 
company-specific items relating to the supervisory stress tests would present challenges or raise issues if disclosed, 
and what is the nature of those challenges or issues? What specific concerns about the possible release of a 
company’s proprietary information exist? What alternatives to the company-specific disclosures being proposed 
should the Board consider? 

Question 74: What alternative to the public disclosure requirements of the proposed rule should the Board 
consider? What are the potential consequences of the proposed public disclosures of the company-run stress test 
results? 

Question 75: Is the proposed timing of stress testing appropriate, and why? If not, what alternatives would be 
more appropriate? What, if any, specific challenges exist with respect to the proposed steps and timeframes? What 
specific alternatives exist to address these challenges that still allow the Board to meet its statutory requirements? 
Please comment on the use of the “as of” date of September 30 (and March 31 for additional stress tests), the 
January 5 reporting date (and July 5 for additional stress test) the publication date, and the sufficiency of time for 
completion of the stress tests. 

Question 76: Does the immediate effectiveness of the proposed rule provide sufficient time for an institution that 
is covered at the effective date of the rule to conduct its first annual stress test? Would over $10 billion companies, 
in particular, have sufficient time to prepare for the first annual stress test, under either the proposed initial or 
proposed ongoing applicability rules? 

G. Debt-to-Equity Limits for Certain Covered Companies 

DFA § 165(j) provides that the Board must require a covered company to maintain a debt-to-equity 
ratio of no more than 15-to-1, upon a determination by the FSOC that (i) such company poses a grave 
threat to the financial stability of the United States and (ii) that the imposition of such requirement is 
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necessary to mitigate the risk that such company poses to the financial stability of the United States.10  
In making its determination, the FSOC must consider the criteria in DFA sections 113(a) and (b), 
including, among other things, the extent of the leverage of the company, the nature, scope, size, 
scale, concentration, interconnectedness, and mix of the activities of the company, and the 
importance of the company as a source of credit for U.S. households, businesses, and State and local 
governments and as a source of liquidity for the U.S. financial system. Under the Proposal, “debt” and 
“equity” would have the same meaning as “total liabilities” and “total equity capital” respectively, as 
calculated in the company’s reports of financial condition. 

An identified company would receive written notice from the Board that the FSOC has determined 
under section 165(j) that the company poses a grave threat to the financial stability of the United 
States and that the imposition of the statutory debt-to-equity ratio requirement is necessary. The 
company would be permitted 180 calendar days from the receipt of the notice to comply with the 
15-to-1 ratio requirement. Although the Proposal does not require that an identified company take 
specific actions, the Board would expect a company to come into compliance in a manner consistent 
with the company’s safe and sound operation and the preservation of financial stability. Pursuant to 
section 252.152(b), an identified company may request an extension of time to comply with the 
requirement for up to two additional periods of 90 days each. A company would no longer be subject 
to the debt-to-equity ratio requirement as of the date it receives a notice of a determination by the 
FSOC that the company no longer poses a grave threat to the financial stability of the United States 
and that the imposition of the debt-to-equity requirement is no longer necessary. The Board requests 
comment on all aspects of the Proposal, and specifically on the definitions of debt and equity and 
whether the proposed 180 day time period for compliance is appropriate. 

Question 77: What alternatives to the definitions and procedural aspects of this proposed rule should the Board 
consider? 

H. Early Remediation Framework 

The need for early remediation grew out of the financial crisis which revealed fundamental problems 
regarding prompt response to emerging issues with financial institutions. The prompt corrective action 
(PCA) regime provided limited effectiveness in addressing weaknesses and failed to curtail large losses 
to the deposit insurance fund. In order to address this inability to deal promptly with emerging 
problems, DFA § 166 requires the Board to (i) define measures regarding a covered company’s 
financial condition that would trigger remediation; and (ii) mandate requirements that would increase 
the severity of remedial actions as the financial condition of a company deteriorates. 

The Proposal establishes four levels of remediation and the triggers and remediation actions that are 
associated with those levels, as summarized below. The four levels are: (i) heighted supervisory 
review; (ii) initial remediation; (iii) recovery; and (iv) recommended resolution. The triggers comprise 
regulatory and forward-looking triggers based on supervisory stress tests, liquidity requirements, risk 
management standards and market indicators. Market indicators are designed to capture idiosyncratic 
and systematic risks across covered companies and can serve as effective early warning triggers. 
Market-based indicators, however, depending on the time periods and samples chosen, have the 
potential to trigger remediation for companies that have no weaknesses or may not trigger 
remediation for companies in need of remedial action. Given this, and other corrective features 
regarding market indicators, the Board is proposing to use these triggers only for level 1 remediation 
at this time. The Board is seeking comment on the types of indicators used, which include equity-
based indicators like expected default frequency, marginal expected shortfall, market equity ratios and 
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option-implied volatility; and debt-based indicators, like credit default swap usage and subordinated 
debt spreads. 

EARLY REMEDIATION TRIGGERS 
 Risk Based 

Capital 
(RBC)/Leverage 

Stress Tests Enhanced Risk 
Management/Risk 
Committee 
Standards 

Enhanced 
Liquidity 
Risk 
Management 
Standards 

Market 
Indicators 

LEVEL 1: 
Heightened 
Supervisory 
Review 

Well capitalized: 
 Tier 1 RBC > 

6.0% 
 Total RBC > 

10.0% 
 Tier 1 

Leverage > 
5.0% 

BUT capital 
structure or 
capital planning 
weaknesses 

CC’s capital 
ratios exceed 
minimum 
requirements 
under stress 
test “severely 
adverse” 
scenario BUT 
otherwise in 
noncompliance 
with Board’s 
capital plan or 
stress testing 
rules 

CC displays signs of 
weakness in meeting 
enhanced risk mgmt 
or risk committee 
reqmts for CCs 

CC displays 
signs of 
weakness in 
meeting 
enhanced 
liquidity risk 
mgmt stds for 
CCs 

Median 
value of 
CC’s 
market 
indicators 
exceeds 
the trigger 
threshold 
for entire 
breach 
period 

LEVEL 2: 
Initial 
Remediation 

Fails one of the 
Level 1 capital 
levels and 
maintains: 

 Tier 1 RBC > 
4.0% 

 Total RBC > 
8.0% 

 Tier 1 
Leverage > 
4.0% 

Under stress 
test “severely 
adverse” 
scenario, CC’s 
Tier 1 
common RBC 
< 5.0% during 
any quarter of 
the nine 
quarter 
planning 
horizon 

CC displays multiple 
deficiencies in 
meeting enhanced 
risk mgmt or risk 
committee reqmts 
for CCs 

CC displays 
multiple 
deficiencies in 
meeting 
enhanced 
liquidity risk 
mgmt stds for 
CCs 

N/A 

LEVEL 3: 
Recovery 

Fails one of the 
Level 2 capital 
levels and 
maintains: 

 Tier 1 RBC > 
3.0% 

 Total RBC > 
6.0% 

 Tier 1 
Leverage > 
3.0% 

OR CC’s RBC 
ratios remain 
below Level 1 
levels for more 
than two 
complete 
consecutive 

Under stress 
test “severely 
adverse” 
scenario, CC’s 
Tier 1 
common RBC 
< 3.0% during 
any quarter of 
the nine 
quarter 
planning 
horizon 

CC in substantial 
noncompliance with 
enhanced risk mgmt 
or risk committee 
reqmts for CCs 

CC in 
substantial 
noncompliance 
with enhanced 
liquidity risk 
mgmt stds for 
CCs 

N/A 
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EARLY REMEDIATION TRIGGERS 
calendar quarters 

LEVEL 4: 
Recommended 
Resolution 

N/A N/A N/A N/A N/A 

 

REMEDIATION ACTIONS 
 Risk Based 

Capital 
(RBC)/Leverage 

Stress 
Tests 

Enhanced Risk 
Management/Risk 
Committee 
Standards 

Enhanced 
Liquidity 
Risk 
Management 
Standards 

Market 
Indicators 

LEVEL 1: 
Heightened 
Supervisory 
Review 

Heightened 
Supervisory 
Review (HSR) 

Board will 
produce report on 
elements of 
deterioration 
within 30 days of 
Level 1 trigger to 
determine 
whether CC 
remediation 
should be 
elevated 

HSR HSR HSR HSR 

LEVEL 2: 
Initial 
Remediation 

 Cap distributions restricted to no more than 50% of average of CC’s 
net income in previous 2 quarters 

 CC restrictions on growth (cannot be greater than 5% in total assets or 
total RWA per quarter per year); CC prohibited from acquiring direct or 
indirect controlling interest in any company 

 CC subject to nonpublic MOU 
 CC may face other restrictions and conditions as Board deems 

appropriate 

N/A 
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REMEDIATION ACTIONS 
LEVEL 3: 
Recovery 

 CC under written agreement prohibiting all cap distributions, any 
quarterly growth of total assets or RWA and material acquisitions 

 Written agreement requires CC to raise capital to restore CC’s capital 
level to or above regulatory minimums 

 If written agreement timeframes not met, CC may be subject to 
divesture reqmts 

 CC subject to prohibition on discretionary bonus payments and pay 
increases 

 Supervisors may remove culpable senior management and limit 
affiliate transactions 

 CC may face other restrictions and conditions as Board deems 
appropriate 

N/A 

LEVEL 4: 
Recommended 
Resolution 

Board to consider 
resolution of CC 
to Treasury 
Department and 
FDIC under 
orderly liquidation 
authority under 
DFA Title II 

N/A 
 

 

Question 78: The Board recognizes that liquidity ratios can provide an early indication of difficulties at a covered 
company and seeks comment on the costs and benefits of including a quantitative liquidity trigger in the early 
remediation regime. If the Board were to include a quantitative liquidity trigger in the regime, what quantitative 
liquidity trigger should be used and how should it be calibrated? 

Question 79: The Board also seeks comment on the value of including balance sheet measures, such as 
nonperforming loans and loan concentrations, in the early remediation regime as triggers. What balance sheet 
measures, if any, should the Board include, and how should they be calibrated? 

Question 80: The Board seeks comment on the proposed mandatory actions that would occur at each level of 
remediation. What, if any, additional or different restrictions should the Board impose on distressed covered 
companies? 

Question 81: The Board seeks comment on the proposed risk-based capital and leverage triggers. What 
alternative or additional risk-based capital or leverage triggering events, if any, should the Board adopt? Provide a 
detailed explanation of such alternative triggering events with supporting data. 

Question 82: What additional factors should the Board consider when incorporating stress test results into the 
early remediation framework? Is the severely adverse scenario appropriately incorporated as a triggering event? 
Why or why not? 

Question 83: The Board seeks comment on triggers tied to risk management weaknesses. Should the Board 
consider specific risk management triggers tied to particular events? If so, what might such triggers involve? How 
should failure to promptly address material risk management weaknesses be addressed by the early remediation 
regime? Under such circumstances, should companies be moved to progressively more stringent levels of 
remediation, or are other actions more appropriate? Provide a detailed explanation. 

Question 84: The Board seeks comment on the proposed approach to market-based triggers detailed below, 
alternative specifications of market-based indicators, and the potential benefits and challenges of introducing 
additional market-based triggers for levels 2, 3, or 4 of the proposed early remediation regime. In addition, the 
Board seeks comment on the sufficiency of information content in market-based indicators generally. 

Question 85: Should the Board include market indicators described above in the early remediation regime? If not, 
what other forward-looking indicators should the Board include? 
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Question 86: Are the indicators outlined above the correct set of indicators to consider? Should other market-
based triggers be considered? 

Question 87: How should the Board consider the liquidity of an underlying security when it chooses indicators? 

Question 88: The Board proposes using both absolute levels and changes in indicators. Over what period should 
changes be calculated? 

Question 89: Should the Board use both time-variant and time-invariant indicators? What are the comparative 
advantages of using one or the other? 

Question 90: Is the proposed trigger time (when the median value over a period of 22 consecutive business days 
crosses the predetermined threshold) to trigger heightened supervisory review appropriate? What periods should 
be considered and why? 

Question 91: Should the Board use a statistical threshold to trigger heightened supervisory review or some other 
framework? 

Question 92: Should the Board consider using market indicators to move covered companies directly to level 2 
(initial remediation)? If so, what time thresholds should be considered for such a trigger? What would be the 
drawbacks of such a second trigger? 

Question 93: To what extent do these indicators convey different information about the short-term and long-term 
performance of covered companies that should be taken into account for the supervisory review? 

Question 94: Should the Board use peer comparisons to trigger heightened supervisory review? If so, should the 
Board consider only low-risk covered companies for the peer group or a broader range of financial companies? If a 
broader a range is more appropriate, how should the peer group be defined? 

Question 95: How should the Board account for overall market movements in order to isolate idiosyncratic risk of 
covered companies? 

I. Transition Arrangements and Ongoing Compliance 

The Board has proposed phase-in period for compliance in order to reduce the burdens faced by 
covered companies. For those companies deemed covered companies on the effective date of the final 
rule, the enhanced standards are applicable beginning on the first day of the fifth quarter following the 
effective date of the final rule. Any company that becomes a covered company after the effective date 
of the final rule is subject to the enhanced standard beginning on the first day of the fifth quarter 
following the date it became a covered company. There are specific transition arrangements for 
enhanced risk-based capital and leverage requirements and stress testing requirements which are 
discussed in those sections herein. 

For ongoing compliance, the Board has proposed that the stress test requirement for covered 
companies is timed to coordinate with the reporting requirements associated with the capital plan. 
This timing is designed to minimize overlap with the resolution plan update requirements. 

J. Reservation of Authority 

The Proposal includes a reservation of authority provision that would allow the Board to require any 
covered company to hold additional capital or be subject to other requirements or restrictions if the 
Board determines that existing requirements would not sufficiently mitigate risks to U.S. financial 
stability posed by the failure or material financial distress of the covered company. These further 
enhanced prudential standards could include, but are not limited to, additional capital or liquidity 
requirements, activity limits, or other requirements or restrictions that the Board may deem necessary 
to carry out the purposes of the rule or DFA Section 165. The proposed reservation of authority 
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provision would also permit the Board to apply one or more of the enhanced prudential standards to a 
BHC with less than $50 billion in consolidated assets based on the company’s capital structure, size, 
complexity, risk profile, scope of operations, financial condition, or any other risk related factors that 
the Board deems appropriate as necessary to mitigate risks to the stability of the U.S. financial 
system. 

K. Common Definitions 

The Board is also soliciting comments with respect to certain common definitions in the Proposal, for 
example with respect to the terms “company” and “bank holding company,” which are proposed to 
generally reflect existing definitions under the BHCA or other banking statutes and regulations issued 
by the Board. 

Action Plan – Review Details and Questions in the Proposal, and Submit Comments to Questions 
Having a Potentially Significant Impact on Your Operations 

The Proposal raises important and difficult questions for the companies covered by its terms, including 
numerous questions and issues that will substantially impact the existing operations of BHCs and 
covered nonbank financial firms. It is important for all firms impacted by the Proposal to understand 
how the provisions will apply to their existing operations, how the provisions interact and work 
together to address particular risks, and the changes that would be necessitated if the proposed 
standards are implemented in their current form. 

BHCs and nonbank financial firms covered by the Proposal should undertake a comprehensive review 
of their programs and operating policies that would be affected to assess the overall impact of the new 
requirements and, most immediately, the steps you would have to take to come into compliance with 
such requirements. As with any new regulatory compliance requirement, an important challenge is to 
understand the nature of the underlying vulnerabilities of your existing programs and potential risks to 
your banking entity’s ongoing operations, policies and programs. Certainly, one of the most important 
steps you can take will be to reach out to advisors, experts and regulators, as well as industry peers, 
when issues arise. You should also inform yourself regarding what is likely to be a dynamic discussion 
of the regulatory requirements and supervisory issues raised by the Proposal. In this regard, you 
should consider participating in all opportunities to discuss issues with your current regulators and 
other industry advisers regarding the proposed new requirements. 

Finally, you should carefully review the questions provided herein from the Proposal in order to assess 
the potential impact on your existing programs, and evaluate the operational, compliance, 
reputational, and other risks to your organization. Key areas to monitor throughout your organization 
include the following: 

 Identify all areas affected by the requirements of the Proposal, including core and policies 
and programs involving risk-based capital and leverage requirements, liquidity standards, 
requirements for overall risk management, single-counterparty credit limits, stress testing 
requirements, and the debt-to-equity limit; 

 Identify all activities subject to the requirements of the Proposal, as well as particular areas 
of your operations that would not be directly impacted, but that could experience collateral 
impact from the Proposal; 

 Determine the steps you must take, if any, with respect to each of the requirements 
highlighted herein, including compliance requirements under the Proposal; 
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 Initiate discussions with legal advisors and consultants to determine what steps you would 
have to take to implement various requirements of the Proposal; 

 Identify services, products and programs upon which you rely on third party service 
providers to assess and communicate regarding what steps would be necessary to ensure 
their and your compliance with the terms of the Proposal; 

 Provide comments, and raise issues and questions both to inform the Board regarding 
potential problems and concerns, and to ensure adequate time to make any required 
adjustments to your programs that would be required by the Proposal; 

 Conduct an assessment of the potential operational, compliance, reputational, and other 
risks to your organization arising from the Proposal; 

 Work closely with third party service providers to understand compliance expectations and 
certifications that would be required to ensure compliance with the Proposal; and 

 Most importantly, fully understand all of the requirements with which your organization 
would be expected to comply with under the enhanced prudential standards and early 
remediation requirements of the Proposal. 

Paul Hastings is actively working with clients to identify and address the issues and risks related to 
implementation of the Proposal, including the potential compliance burden arising out of new program 
requirements. We are available to advise you with respect to the potential applicability and impact of 
the Proposal on these programs at your institution. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Todd W. Beauchamp 
1.404.815.2154 
toddbeauchamp@paulhastings.com 
 
Chris Daniel 
1.404.815.2217 
chrisdaniel@paulhastings.com 
 
Kevin Erwin 
1.404.815.2312 
kevinerwin@paulhastings.com 
 
Diane Pettit 
1.404.815.2326 
dianepettit@paulhastings.com 

Palo Alto 

Cathy S. Beyda 
1.650.320.1824 
cathybeyda@paulhastings.com 

San Francisco 

Stanton R. Koppel 

1.415.856.7284 

stantonkoppel@paulhastings.com  

Washington, DC 

Erica Berg-Brennan 
1.202.551.1804 
ericaberg@paulhastings.com 
 
V. Gerard Comizio 
1.202.551.1272 
vgerardcomizio@paulhastings.com 
 
Michael Hertzberg 
1.202.551.1797 
michaelhertzberg@paulhastings.com 
 
Amanda M. Jabour 
1.202.551.1976 
amandajabour@paulhastings.com 
 
Lawrence D. Kaplan 
1.202.551.1829 
lawrencekaplan@paulhastings.com 
 
Helen Y. Lee 
1.202.551.1817 
helenlee@paulhastings.com 
 
S. Scott Lieberman 
1.202.551.1751 
scottlieberman@paulhastings.com 
 
Kevin L. Petrasic 
1.202.551.1896 
kevinpetrasic@paulhastings.com 
 

 

 
1 As permitted under the DFA, the Board, pursuant to a FSOC recommendation, may raise the $50 billion asset threshold 
for BHCs with respect to the application of certain enhanced standards.  
2 A foreign banking organization (“FBO”) is treated as a BHC for purposes of the BHCA pursuant to Section 8(a) of the 
International Banking Act if the FBO operates a branch, agency, or commercial lending company in the United States. 
3 As noted by the Board in the Proposal, determining how to apply the enhanced prudential standards and early 
remediation framework established by the DFA to FBOs in a manner consistent with the purposes of the statute and the 
Board’s existing framework of supervising FBOs “is difficult,” as it poses unique considerations and challenges that justify a 
separate rulemaking. The Board cited three reasons for this position: 1) The scope of enhanced prudential standards 
required under sections 165 and 166 extends beyond the set of prudential standards that are part of existing international 
agreements, and FBOs  are subject to home country regulatory and supervisory regimes that employ a wide variety of 
approaches to prudential regulation, 2) FBOs operate in the U.S. through diverse structures, complicating the consistent 
application of the enhanced standards to the U.S. operations of a FBO and 3) the risk posed to U.S. financial stability by 
FBOs that are subject to sections 165 and 166 “varies widely.” 
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4 As further clarification, however, the Board indicated that the Proposal would not extend to the U.S. operations of a FBO 
that are conducted outside of a U.S.-based bank holding company subsidiary. 
5 While Sections 165 and 166 generally do not apply to SLHCs, DFA § 165 requires the Board to issue regulations pursuant 
to any financial company for which the Board is the primary federal financial regulatory agency, and that has more than 
$10 billion in total consolidated assets, must conduct an annual stress test. Thus, the annual company-run stress test 
requirement would apply to any SLHC with more than $10 billion in consolidated assets. However, because the annual 
stress test requirement, as proposed, is predicated on a company being subject to consolidated capital requirements, such 
requirement for SLHCs is proposed to be delayed until the Board has established risk-based capital requirements for 
SLHCs. 
6 These requirements generally include limits on compensation paid to the director or their family members and 
prohibitions on material business relationships between the director and the company.  
7 The Board plans to issue a separate information collection proposal to support its annual supervisory stress test analyses. 
The data requests would be designed to minimize burden on the BHC and avoid duplication, particularly in light of potential 
new reporting requirements arising from the DFA.  
8 Over $10 billion companies are defined to mean any BHC (other than a BHC that is a covered company), any state 
member bank, or any SLHC that (i) has more than $10 billion in total consolidated assets; and (ii) since becoming an over 
$10 billion company, has not had $10 billion or less in total consolidated assets for the last four consecutive calendar 
quarters.  
9 “Planning horizon” means the period of time over which stress test projections must extend. The planning horizon cannot 
be less than nine quarters.  
10 Federal Home Loan Banks are specifically exempt from the debt-to-equity ratio requirement.  


