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Recent federal initiatives suggest own-
ers of communications facilities, and
those that collocate equipment on
facilities owned by others, step up
their environmental and historic
preservation compliance programs,
both in terms of day-to-day opera-
tions and as adjunct to pending trans-
actions. The Federal
Communications Commission
(“FCC” or “Commission”) recently
announced several initiatives designed
to foster compliance with the
National Environmental Policy Act of
1969 (“NEPA”) and the National
Historic Preservation Act of 1966
(“NHPA”). The Commission has
developed an Environmental and
Historic Preservation Action Plan (the
“Plan”) that contemplates the initia-
tion of FCC rulemaking proceedings,
the development of agreements and
memoranda of understanding govern-
ing the NEPA and NHPA consulta-
tion processes, improvement of the
consultation and coordination
processes, and vigorous enforcement
of the mandates of the statutes.

FCC Chairman Powell, who directed
Commission staff to develop the
Plan, calls it a “comprehensive strate-
gic plan to improve [the
Commission’s] ability to protect valu-
able historic and environmental
resources, while at the same time
accelerating the process of deploying
necessary communications infrastruc-
ture.” Powell stated further that he
has “recently concluded that the
expanding need for telecommunica-
tions infrastructure requires the
Commission to take a more proactive

approach to these issues.”

The Plan is intended to clarify, unify,
and streamline the consultation
processes to improve the
Commission’s and communications
industry’s performance record on
environmental and historic preserva-
tion issues. NEPA requires Federal
agencies to evaluate the effects of
their major federal actions on the
quality of the human environment.
NHPA requires Federal agencies to
take into account the effect of federal
undertakings on any district, site,
building, structure, or object that is
included in or eligible for inclusion in
the National Register of Historic
Places. As a Federal agency, the FCC
is subject to the mandates of both
NEPA and NHPA. The FCC’s
responsibilities under these and relat-
ed statutes are triggered most often in
connection with the construction of
communications towers or facilities,
including PCS, cellular and broadcast
antenna structures, fiber optic lines,
and undersea cables. The FCC
recently has been criticized by various
environmental groups and other gov-
ernmental agencies in connection
with the fulfillment of its responsibil-
ities under the statutes.

The Plan calls for the Commission to
proceed on four fronts, as described
below:

FCC Rulemaking Proceedings to Increase
Agency Expertise and Modify Rules
Accordingly

l The FCC has issued a Notice of
Proposed Rulemaking (“NPRM”)
seeking comments on a proposed

Nationwide Programmatic Agreement
for review of the effects of commu-
nications facilities on historic proper-
ties. According to Chairman Powell,
“The proposed agreement seeks to
clarify the regulatory muddle and
delay that has beset many tower-con-
struction proposals by defining key
terms, establishing public-participa-
tion standards and describing how to
submit projects to State Historic
Preservation Officers.” In addition,
the proposed agreement “will also
serve to allow those sites that do not
have any potential historic impact to
move forward without regulatory
delay.” Comments on the NPRM are
due by August 8; replies by
September 8.

l Consider issuing an NPRM
addressing rules regarding human
exposure to radiofrequency electro-
magnetic fields, intending to resolve
some of the ambiguities present in
the FCC’s existing rules.

l Initiate a Notice of Inquiry to
assess the impact of communications
towers on migratory birds. This issue
was the subject of correspondence
and other coordination efforts
between the FCC and the U.S. Fish
and Wildlife Service (“FWS”), which
estimates that the number of birds
killed each year in connection with
communications facilities may be as
high as 40-50 million.

Improve Communications with External
Parties

l Develop a Memorandum of
Understanding with Tribal representa-
tives to improve the consultation
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processes between the FCC and fed-
erally-recognized Tribes.

Work with Tribes to develop a
database to assist contractors in iden-
tifying Tribes that may have an inter-
est in a communications facility, and
expand outreach to Tribes.

Establish liaisons with the staff
of other agencies that are consulted
on, or may have an interest in, envi-
ronmental and historic preservation
review. The FCC already has released
a list of liaisons within the interested
agencies and offices.

Work with FWS to streamline,
standardize, and clarify the consulta-
tion process required under the
Endangered Species Act (“ESA”), to
include consideration of development
of a public agreement to guide those
interactions.

Improve Commission Processes

Streamline processes where
appropriate.

Increase staff resources. The
FCC recently created a new Cultural
Resource Specialist position to
address NHPA issues, and is consid-
ering retaining a staff biologist to
address avian issues.

Consider improvements to FCC
website to facilitate access to informa-
tion.

Vigorous Enforcement of the Mandates

FCC licensing bureaus will refer
appropriate cases to the Enforcement
Bureau for “swift and effective”

enforcement to encourage parties to
follow required processes before con-
struction. The FCC recently pro-
posed a forfeiture of $200,000 against
Western Wireless for its failure to
complete the NHPA consultation
process prior to construction of a
communications tower.

Enforcement actions will comple-
ment, but not supplant, negotiation.

In light of the Commission’s far-
reaching initiatives, some of which
already are underway, we are advising
our clients to follow the Commission’s
lead and take a proactive approach
toward compliance with the require-
ments of NEPA, NHPA and the ESA.
We suggest that any company who
owns or is collocated on a communi-
cations facility develop a compliance
strategy which includes a preliminary
audit of existing facilities and compli-
ance processes and checklists for
future facilities or collocations. We
also recommend that parties partici-
pate in the FCC rulemaking proceed-
ings so that the views of tower own-
ers and communications licensees are
included in the record upon which
FCC decisions will be based.

The attorneys in our Environmental
and Telecommunications/Media
Practice Groups have a breadth of
experience on these issues, and are
available to assist you in any of these
endeavors.

Environmental and telecommunica-
tions attorneys in Paul Hastings’
Washington, D.C. office have provid-

ed counsel to clients in connection
with the facility consultation process
under NHPA, and have worked with
both State Historic Preservation
Officers (“SHPOs”) and the FCC to
resolve NHPA compliance issues with
respect to existing facilities. We also
have provided counsel on NEPA
compliance, including preparing and
submitting environmental assessments
for telecommunications facilities as
required by the FCC’s environmental
rules. We can assist with designing
and implementing a comprehensive
audit of existing facilities to deter-
mine each facility’s compliance with
environmental laws, including NHPA,
NEPA, and ESA, and in the design of
compliance programs for proposed
facilities. We also can assist in evalu-
ating and presenting alternatives for
resolution of compliance issues.

Our attorneys also have extensive
experience in the context of federal
rulemaking proceedings. We are avail-
able to prepare comments on the
FCC’s current or prospective NPRMs,
review and analyze the record in
those proceedings, and represent
clients in meetings with Commission
staff involved in the decision-making
process.

If you have any questions about this issues dis-
cussed in this Alert, please contact either of the
following members of our båîáêçåãÉåí~ä
and qÉäÉÅçããìåáÅ~íáçåë Practices:

`ÜêáëíáåÉjK`êçïÉ (202) 508-9562

gìÇáíÜ^Kcê~ëÉê (202) 508-9533
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