
As 2012 approaches, employers should be surveying the 

compliance landscape and preparing for the year ahead. 

This article identifies three key labor and employment 

resolutions that employers should prioritize for 2012.
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The classification of employees as exempt from federal 
and state overtime compensation requirements has 
continued to be a frequently litigated area of wage 
and hour law nationwide. Resolve in 2012 to audit 

the exempt classifications in your workforce or to encourage 
your clients to do so. Reclassify jobs to the extent appropriate 
based on the employer’s business requirements and risk 
tolerance. The process may take several months to complete, 
so employers should develop an action plan early based on the 
following steps. 

PRotoCoL AND SCoPE

EStAbLiSh A PRiviLEgE PRotoCoL 
In-house or outside counsel should direct the exempt classifi-
cation audit so as to attempt to preserve its privileged nature. 
Establish a protocol at the outset for:
 � Confining sensitive information to a small team.
 � Marking as confidential all work product and 

communications, including e-mail. 
 � Segregating and retaining all interviews, analysis and 

decisions to avoid unwanted disclosures. 

CAREfuLLy DoCumENt thE fACtS, 
ANALySiS AND DECiSioNS
An employer facing challenges to an exempt classification 
decision may avoid liquidated damages under the Fair Labor 
Standards Act (FLSA) by successfully showing it acted in good 
faith and had reasonable grounds for its decision. Therefore, 
an employer may wish to waive privilege with respect to audit 
documents if its decisions later become the subject of litigation. 
However, lack of thorough and precise documentation will 
undermine the employer’s argument that it acted in good 
faith. Accordingly, employers should prepare all classification 
review documents and communications very carefully.

iDENtify thE KEy PoSitioNS to REviEw 
Obtain a list of exempt positions, along with employee names, 
titles, departments, salaries, job codes and grades.

Organize the list according to position groups. Focus on positions:
 � With a significant number of employees. 
 � That are junior or lower-level jobs.
 � Most frequently targeted in wage and hour litigation, which 

constantly evolve, but currently include assistant managers, 
loan officers, financial advisors and sales representatives.

AuDit fACt-gAthERiNg

SELECt thE mEthoD by whiCh PoSitioNS 
wiLL bE ANALyzED 
Exempt employees must generally meet both:
 � At least one exempt duties test.
 � The salary basis requirement, unless the employee is:

 z an outside or commissioned sales employee;
 z a teacher;
 z practicing law or medicine; or
 z a computer professional earning at least $27.63 per 

hour for every hour worked.

Any exempt classification audit must begin with a duties 
assessment, which is an analysis under federal and state law 
of actual job duties (not just responsibilities). Methods for 
compiling this information include: 
 � Questionnaires. Usually the most cost-effective method, 

questionnaires should be completed by managers or 
others with specific knowledge about the positions, not 
the employees holding the positions. The questionnaires’ 
probative value may be undermined if the questions merely 
parrot the exemption requirements, the responses lack 
sufficient detail or are obviously crafted to achieve a desired 
result. Questions must be tailored to elicit useful information 
about job duties as performed and to collect examples of 
meaningful independent decisions made by employees. 
 � Shadowing studies. Usually performed by outside consul-

tants, a shadowing study can effectively capture actual duties 
performed. However, such studies provide only a snapshot 
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during a limited period. They also can be time-consuming 
and expensive, and may alert employees to the review. 
 � Interviews of managers. This is the preferred approach. 

Interviews may be conducted by trained human resources 
professionals, consultants or counsel. This method:
 z provides the most accurate and reliable means of 

learning how jobs are actually performed over a 
representative period; 

 z allows for probative follow-up questions in critical 
areas or when manager bias is detected; and

 z is most likely to make the interviews privileged. 

It is also important to gather: 
 � Relevant Documents. It is essential to collect academic 

degree or license requirements for each position under 
review and any policies or guidelines authorizing 
or limiting an employee’s exercise of independent 
judgment and discretion in discharging duties. Although 
classification decisions should not be made on job 
descriptions alone, it is also helpful to review existing 
job descriptions to understand the employer’s general 
expectations and responsibilities for each position. 
 � Pay Data. Pay data, including base salary, commissions, 

non-discretionary bonuses and any wage deductions 
applied to exempt employees is important because:
 z the white collar exemptions for executive, 

administrative and professional employees require pay 
on a salary basis of at least $455 per week ($23,660 per 
year) under the FLSA (see 29 C.F.R. § 541.600), and 
certain deductions from salary may jeopardize exempt 
status. Some states have higher salary requirements. 

 z exempt commissioned sales employees must earn more 
than 50% of their compensation for a representative 
period (at least one month) in commissions on the 
sale of goods or services; and 

 z the FLSA and some states permit administrative, 
executive or professional employees to be classified as 
exempt when they earn total annual compensation of at 
least $100,000 and customarily and regularly perform 
one or more exempt duties (see 29 C.F.R. § 541.601(a)).

Pay data may also reflect an employee’s level of autonomy in 
carrying out job duties. 

RAmifiCAtioNS of RECLASSifiCAtioN

ASSESS thE RiSKS ASSoCiAtED 
with RECLASSifiCAtioNS
Positions that are clearly misclassified as exempt should al-
ways be reclassified. However, employers may encounter gray 
areas during a classification review where a person is being 
treated as exempt, but the audit suggests the classification may 

be incorrect. Before making a decision in these situations, em-
ployers should understand the various risks associated with 
reclassifications. 

An employer that continues to classify gray-area employees as 
exempt faces greater risk of a misclassification lawsuit. If the 
employer made the wrong decision and employees must be 
converted to nonexempt following litigation, their high sala-
ries will become their new regular rate of pay that will be used 
to calculate an overtime premium. The employer then may be 
paying these employees substantially above market, at rates it 
did not expect. 

An employer that chooses to reclassify certain positions as 
nonexempt must grapple with the resulting employee relations 
issues. Converting employees to nonexempt status may have a 
negative impact on their benefits, vacation accrual or bonuses. 
Employees may feel less valued, or resent other adjustments, 
such as a title change or time recording requirements. The 
employer’s recruiting efforts may also be hampered if 
competitors continue to classify similar positions as exempt. 

Ultimately, the employer must decide whether these workforce 
management issues outweigh the risk of an adverse classification 
finding in litigation and the resulting economic consequences. 

EvALuAtE whEthER to PRoviDE bACK 
PAy to RECLASSifiED EmPLoyEES
Employers may choose to provide back pay to reclassified 
employees to avoid litigation, or because they view it as the 
right thing to do. Employees who feel they were treated fairly 
may be less inclined to sue. If litigation does ensue following 
reclassification, the back pay provided may reduce the potential 
exposure. However, there is no clear answer on how far back an 
employer should provide the back pay due to varying statutes of 
limitations under federal and state laws. 

The amount of back pay due is usually unknown because the 
affected employees likely did not record overtime hours, due 
to their exempt status. Even generous payments likely will not 
cover an employer’s potential liability for liquidated damages, 
penalties and interest that may be recoverable in litigation. 
Therefore, some employers choose to forego back pay at the 
time of reclassification, particularly as to gray-area employees. 

imPLEmENtAtioN of DECiSioNS 

DEvELoP thE PAy StRuCtuRE 
foR RECLASSifiED EmPLoyEES
The employer must determine the method of pay for reclassi-
fied employees. Typically, employees are converted to salaried, 
rather than hourly, nonexempt status. Either pay method is 
lawful, but keeping employees on a salary structure provides 
an easier transition and may lessen the feeling that they have 
been demoted. The payment of overtime, however, is calculated 
based on an hourly rate. State requirements applicable to 
nonexempt employees must also be followed, including:

For more information, search Wage and Hour Law: Overview on our website.>>
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 � Tracking hours worked.
 � Issuing pay checks according to time, place and 

manner requirements.
 � Ensuring accurate pay stubs.

DEtERmiNE how muCh to 
PAy RECLASSifiED EmPLoyEES 
One option for determining the amount of pay for reclassi-
fied employees is to take the employees’ prior weekly salary 
and divide it by 40 hours to obtain the new base hourly rate 
and pay time and one-half that rate for all overtime hours. 
This method results in a generous raise for employees who  
regularly work overtime, but helps alleviate possible disgrun-
tlement over the perceived reduction in their professional 
status. An employer that adopts this approach usually tries to 
limit overtime to control costs, but must be careful to avoid 
off-the-clock claims. 

A second option is to estimate the number of overtime 
hours that employees must work to keep their overall level 
of compensation with overtime at roughly the same level as 
it was before reclassification, without overtime. This method 
requires the employer to reverse engineer the salary to 
a new reduced hourly rate. Although this method is lawful, 
employers should consider later adjusting the pay levels of 
employees who do not work as much overtime as anticipated. 
This option is generally more appealing to employees if their 
new total compensation is set at a comparable or slightly 
higher level than they received before. 

CAREfuLLy PREPARE thE CoNtENt AND 
timiNg of CoNvERSioN CommuNiCAtioNS 
A critical component of a reclassification project is to ensure 
affected employees and their managers receive tailored 
communications to alleviate concerns. Effective communica-
tions vary according to corporate culture. Generally it is best 
to give employees a simple, one page letter that:
 � Explains the reason for the reclassification decision.
 � Describes their new compensation and that it will be as 

much or more than they previously earned.
 � Expresses the employer’s continued belief in their 

professionalism and value. 

Managers and human resources professionals who will com-
municate with reclassified employees should receive talking 
points to help them consistently answer difficult questions. 
The communications should be timed to coincide closely with 
the effective date of the reclassifications. 

For more information about wage and hour law and conducting wage 
and hour audits, search Wage and Hour Law: Overview and Conducting 
an Internal Wage and Hour Audit on our website.

>>

For more information about state wage and hour law requirements, 
search Wage and Hour Laws: State Q&A Tool on our website.

>>
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