
T
here is no let-up in sight for workplace disability 
discrimination claims. The Equal Employment 
Opportunity Commission reports that during 
2010, it received the greatest number of 
discrimination charges under the Americans 

with Disabilities Act in 14 years, and many observers 
believe the trend has continued, if not accelerated, 
during 2011. More than 25 percent of all charges filed 
with the commission last year alleged physical or mental 
disability discrimination. In 2011 the long-awaited EEOC 
final regulations regarding the ADA Amendments Act 
(ADAAA) heightened awareness of available protections 
under not only federal law but the New York State and 
City Human Rights Laws. In celebration of National 
Employee Disability Awareness Month (October), the 
EEOC proudly noted on its website that it has filed 
nearly 60 lawsuits under the ADAAA, underscoring its 
commitment to vigorous enforcement of the law. 

It is axiomatic that, 21 years after the enactment 
of the ADA, accommodations for employees with 
disabilities must be “reasonable” and must not 
cause their employers “undue hardship.” The 
meaning and application of those terms, however, 
is far from clear, despite decades of guidance from 
courts and the commission. Disputes and litigation 
over accommodation requests are frequent and a 
source of frustration for employees and employers 
alike. Two types of accommodation requests are 
perennial flashpoints: leaves of absence and work-
at-home (telecommuting). 

Broader Protection
The ADAAA broadens the definition of a covered 

“disability,” thereby expanding the class of employees 
who may qualify for protection under the law. The 
amended ADA still allows an employee to establish a 
“disability” in one or more of three ways: (i) a physical 
or mental impairment that substantially limits one 
or more major life activities; (ii) a record of such an 
impairment; or (iii) being regarded as having such 
an impairment. The ADAAA, however, broadens the 
protected class by providing that an impairment 
no longer needs to be “severe” or “significantly 
restricting” to be “substantially limiting,” and by 
protecting individuals with certain impairments that 
are episodic or in remission if they are substantially 
limiting when they are active. Additionally, under the 
ADAAA, the ameliorative effects of mitigating measures 
(other than ordinary eyeglasses or contact lenses) 
are to be disregarded.

The commission predicts that certain types 
of impairments will almost always be protected 
under the ADA, and that one or more particular 
accommodations for individuals with these disabilities 
often will be necessary. Individuals almost certain to 
be protected, according to the commission, include 
those with autism, cancer, cerebral palsy, diabetes, 
epilepsy, HIV infection, multiple sclerosis, muscular 
dystrophy, and mental impairments such as major 
depressive disorder, obsessive compulsive disorder,  
and schizophrenia. 

The commission notes that the types of 
accommodation such individuals will most commonly 
need are changes in schedule, swapping of marginal 
functions, the ability to telecommute, policy 
modifications, reassignment to a vacant position 
for which the individual is qualified, and time off 
for treatment or recuperation. More often than not, 
the accommodations sought by employees involve 
modifications to rules or policies. 

Employees with disabilities do not have carte blanche 
to select accommodations. The accommodation offered 
by an employer need not be the employee’s preferred 
accommodation. An employer can deny the request 
altogether if it would eliminate an essential function 
of the employee’s job, or if the accommodation would 
cause an undue hardship on the employer. “Undue 
hardship” is not determined in a formulaic manner. 
Although the regulations identify relevant factors, 
the determination is very much individualized and 
fact-specific. Employers with substantial resources 
often focus on the operational impact of requested 
accommodations, rather than the financial impact.

Leaves of Absence 
At an EEOC public meeting in June 2011, one of the 

EEOC commissioners described leaves of absence as 
“most vexing” for employers and employees.1 Tension 
inevitably arises between an employer’s need to 
manage its workforce with some predictability and the 
need for leave by individuals with medical conditions 
which, by their very nature, often have little or no 
predictability. In particular, the length of leave that 
may be required, and the employer’s ability to hire 
replacements, have been areas of conflict.

While employers are accustomed to providing 
employees with disabilities a relatively short leave of 
absence for surgery or other treatment, the situation 
grows more complex when the employee asks to extend 
the leave for months or even indefinitely in order to 
fully recover. There is little dispute that the point of 
providing a leave of absence is to allow the employee 
time to seek treatment or to sufficiently recover so 
that she or he can return to work. When the leave of 
absence will not permit the employee to return to work 
in the foreseeable future, many courts have found such 
requests to be unreasonable. Still, though, the question 
of what period of time is foreseeable is debatable and 
highly dependent on the facts.

The U.S. Court of Appeals for the Second Circuit, 
in Graves v. Finch Fruyn & Company, addressed an 
ADA disability discrimination claim arising from the 
denial of an employee’s request for an unpaid leave 
of absence following light duty and paid disability 
leave. The district court granted summary judgment 

for the employer, holding that the contemplated 
leave of absence was not reasonable because it was 
indefinite. The Second Circuit vacated the grant of 
summary judgment as to disability discrimination, 
relying on the employee’s testimony that he asked 
for “more time” to get a doctor’s appointment and 
that it would take a “couple of weeks” to learn of his 
chances for rehabilitation. 

The court confirmed that the duty to make 
reasonable accommodations does not require an 
employer to hold an injured employee’s position 
open indefinitely, but did not reach a key question: 
how assured an employer must be of an employee’s 
successful return following a proposed finite 
leave of absence for the leave to be a reasonable 
accommodation. Rather, the Second Circuit noted 
that several other federal circuits considering 
this question have concluded that a leave of 
absence may be a reasonable accommodation  
where it is finite and will be reasonably likely to enable 
the employee to return to work.2 Courts construing 
the New York City Human Rights Law (NYCHRL) have 
similarly found that New York law does not “require[] 
an employer to leave a position open for an unlimited 
period of time, or until an employee is ready to return 
to work, no matter how long that might be.”3 

Graves underscores the in-tensely fact-specific 
nature of the inquiry necessary when considering 
how much requested leave is unreasonable or will 
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cause an undue hardship. Employers should be 
cautioned against confusing less-than-certainty as 
to an employee’s return with indefinite leave. As the 
U.S. Court of Appeals for the First Circuit has noted, 
“[s]ome employees, by the nature of their disability, 
are unable to provide an absolutely assured time 
for their return to employment, but that does not 
necessarily make a request for leave to a particular 
date indefinite .…An unvarying requirement for 
definiteness again departs from the need for individual 

factual evaluation.”4 Employers are well advised to 
ask for additional information and documentation 
before determining that a request for leave has 
become indefinite. 

Common targets of litigation are employers who 
have allegedly inflexible maximum leave or “no fault” 
leave policies, whereby employees are administratively 
terminated upon reaching the maximum amount of 
leave provided under the policy. While some case 
law suggests that a maximum leave policy that is 
uniformly applied does not, per se, violate the 
ADA, employees argue otherwise. They assert that 
an employer may not uniformly apply the policy 
without making an individualized assessment as to 
the reasonableness of a requested extension of leave 
or other accommodation, and making exceptions, 
when warranted.

In recent years, the EEOC has sued companies for 
failing to make exceptions to maximum or “no fault” 
leave policies as a reasonable accommodation for 
individuals with disabilities. These cases have resulted 
in multi-million dollar settlements along with consent 
decrees containing a variety of terms impacting the 
companies’ operations, policies and practices.

To guard against such litigation, employers may 
consider the feasibility of granting an employee 
additional leave beyond the policy maximum 
when the employee requests additional leave as an 
accommodation. Employers can defend such claims 
by showing that, as a result of an individualized 
assessment, a further extension would cause undue 
hardship based on disruption to the employer’s 
operations. This argument has garnered mixed results. 
Highly relevant to the outcome is the amount of 
additional leave requested by the employee, its certain 
or uncertain duration, and the particular ways in which 
the employee’s absence from the workplace will create 
significant operational problems for the employer. 

Replacing Workers on Leave
When an employee is out on extended leave, the 

needs of the business may require the employer 
to find another individual to fill the employee’s 
position. Typically, if an employee is on a leave 
of absence as a reasonable accommodation, the 
employer must hold the employee’s position open 
for the duration of the leave unless doing so would 
create an undue hardship. 

Holding a position open may be an undue 
hardship depending on the nature of the position 
and the attendant duties, the duration of the leave, 
the alternatives available for performance of the 
employee’s work, and the operational impact of the 
employee’s absence. It can sometimes be difficult to 
reconcile decisions by the courts. In a 2010 decision, 
the Southern District of New York held that “[a]n open-
ended leave of absence with a guarantee of taking 

back one’s old job at some unspecified point in the 
future” would “be unreasonable as a matter of law,” 
and that nothing in the NYCHRL “compels an employer 
to hold a job open for as long as three quarters of a 
year.”5 On the other hand, the First Circuit Court of 
Appeals, ruling on an ADA failure to accommodate 
claim, held that after holding a position open during 
the employee’s 15-month leave, the employer would 
not suffer undue hardship by holding the position 
open another two months.6 

Because the analysis—and therefore the outcome—
is so fact-specific, employers may want to consider the 
available options for covering the employee’s work 
before replacing an employee. They should document 
the legitimate reasons why particular options would 
cause them undue hardship, including financial and 
operational costs. Options may include distributing 
duties among co-workers or hiring temporary help, 
but for higher-level employees, it may be difficult for 
an employer to redistribute duties or find talented 
individuals who are willing and able to fill in on a 
temporary basis. 

Work-at-Home
With the availability of technology that enables 

employees to work together remotely, employers 
have received more requests by employees to 
work at home, or telecommute, as a reasonable 
accommodation. Courts addressing disputes over 
telecommuting typically focus initially on whether the 
proposed accommodation would enable the employee 
to perform his or her essential duties in the first place, 
before considering whether telecommuting would 
constitute an undue hardship on the employer. 

The nature of some positions makes the inquiry 
simple. A food server, for example, must perform the 
essential duties of the job at the worksite, while a 
proofreader can probably proof a document outside 
the company’s offices. For many other positions the 
analysis is less straightforward. The commission 
has identified several factors which should be 
considered in determining whether working at home 
is a reasonable accommodation: the employer’s ability 
to adequately supervise the employee; the need to use 
equipment that cannot be used at home; the need for 
face-to-face interaction and coordination of work with 
other employees or clients; and whether the position 
requires access to documents or information located 
only at the worksite.7

Courts have considered persuasive a demonstrated 
need for face-to-face interaction and coordination with 
other employees. The Western District of New York, 
in Frontera v. SKF USA Inc., honed in on the need for a 
senior lead accountant to work closely with various 
managers to resolve inventory issues, requiring face-to-
face interaction with other employees at the employer’s 
facility during work hours.8 The employee failed to show 
that allowing her to work from home was a reasonable 
accommodation which would have “permitted her to 
perform the job’s essential functions.”

Employers and employees debating the extent of 
face-to-face interaction essential to a particular position 
should take note of alternatives to telecommuting. The 
EEOC’s Fact Sheet on Telecommuting, for example, 
explains that reasonable accommodations include 
adjustments or changes to the workplace, such as 
providing devices or modifying equipment, making 

workplaces accessible, restructuring jobs, and 
modifying work schedules and policies. Thus, an 
employer may choose to make an accommodation 
that would enable the employee to work full-time 
at the employer’s workplace rather than granting a 
telecommuting request. This alternative is available, 
however, only if the employee is otherwise medically 
released to work full-time in the workplace with the 
accommodation provided. 

Conclusion
Despite decades of jurisprudence and administrative 

regulations regarding reasonable accommodations, 
there exists, unfortunately, no “complete guide” for 
each and every request. No amount of legislation, legal 
precedent, or guidance from the commission is likely 
to generate one. Employees and employers are wise 
to redouble their efforts to communicate clearly, and 
to document contemporaneously their requests and 
responses. A record of accommodations requested, 
provided, or denied, and accommodations offered 
but rejected, provides a basis to informally resolve 
disputes. Or, if litigation ensues, the record provides 
critical evidence for the ultimate fact-finder. 
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‘Undue hardship’ is not determined in a formulaic manner. Although the regulations 
identify relevant factors, the determination is very much individualized and fact-
specific. Employers with substantial resources often focus on the operational impact of 

requested accommodations, rather than the financial impact. 


