
Client
ALERT

June  2 00 3

The Code of Practice on Consumer
Credit Data  (the “Code”), which was
issued in 1998 by the Privacy
Commissioner for Personal Data of
Hong Kong pursuant to the Personal
Data (Privacy) Ordinance (Cap. 486)
(the “Ordinance”), was first revised in
March 2002. A breach of the Code
by a data user (basically a person who
controls the collection, holding, pro-
cessing or use of personal data) in
Hong Kong will give rise to a pre-
sumption against the data user in any
legal proceedings under the
Ordinance.

The Code was principally confined to
the sharing of negative credit record.
In August 2002, a public consultation
was launched to see whether the
information regulated under the Code
should also cover positive credit data.
As a result, the second revision of the
Code was notified in the Gazette in
May 2003, which became effective on
June 2, 2003 (the “New Code”).
Under the New Code, the scope of
account data and account repayment
record that can be transferred to
Credit Reference Agencies and shared
among Credit Providers is extended
(see Section 2.4 and Schedule 2 of the New
Code). New obligations on the part of
data users are imposed regarding the
sharing of such positive credit data.
It is hoped that the creation of a pos-
itive credit database can better assist
Credit Providers to make more accu-
rate credit lending assessment, and a
creditworthy customer will be
assessed more fairly and can enjoy

more favorable credit terms generally.

The New Code is divided into two
main parts, i.e., (i) the handling of
consumer credit data by Credit
Providers and (ii) the handling of
such data by Credit Reference
Agencies. A Credit Reference Agent
is defined in the New Code as any
data user who carries on a business of
providing a consumer credit reference
service, whilst the term “Credit
Providers” is defined to include:

1. any banks, restricted licence 
banks, deposit-taking companies 
(including any of their 
subsidiaries) within the meaning 
of section 2 of the Banking 
Ordinance (Cap.155) 
(“authorized institutions”);

2. any money lenders licensed under 
the Money Lenders Ordinance 
(Cap. 163); and

3. any person whose business is that 
of providing finance for 
acquisitors of goods by way of
leasing or hire-purchase.

In this article, we will highlight the
major obligations of Credit Providers
under the New Code and the steps
they need to take in order to comply
with the new requirements. It is
important to note that the New Code
became effective on June 2, 2003,
and Credit Providers are expected to
follow the New Code as of that day.
No grace period is provided for
Credit Providers in this connection,
notwithstanding the fact that it was
only gazetted on May 23, 2003.

Notice to Customers
The New Code requires Credit
Providers to notify customers of cer-
tain matters in various situations:

(1) Upon application of consumer
credit (Section 2.1)

A Credit Provider shall, on or before
collecting the personal data of an
individual applicant for consumer
credit, take all reasonably practicable
steps to provide to such individual a
written statement about the following
information:

(i) that the data may be supplied to 
a Credit Reference Agent and/or,
in the event of default, to a Debt 
Collection Agent;

(ii) that the individual has the right 
to be informed, upon request,
about which items of data are 
routinely disclosed to a Credit 
Reference Agent or Debt 
Collection Agent, and to be 
provided with further 
information to enable the making 
of a data access and correction 
request to the relevant Credit 
Reference Agent or Debt 
Collection Agent;

(iii) that, in the event of any default 
in repayment, unless the amount 
in default is fully repaid before 
the expiry of 60 days from the 
date of default, the individual 
shall be liable to have his/her 
account data retained by the 
Credit Reference Agent, until 
the expiry of 5 years from the 
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date of final settlement of the 
amount in default; and

(iv) where the consumer credit 
applied for does not involve a 
residential mortgage loan, that 
upon termination of the loan 
account by full repayment, so 
long as there is no material 
default within 5 years 
immediately before such account 
termination, the individual shall 
have the right to instruct the 
Credit Provider to make a request 
to the Credit Reference Agent to 
delete from its database any 
account data relating to such 
terminated loan account.

In particular, item (iv) above is newly
added. It is intended to remind indi-
vidual borrowers of their rights to
opt out of the sharing of their “posi-
tive data” upon account termination
(i.e., the fact that their loan accounts have
been terminated by full payment without
material default within 5 years). In this
regard, Credit Providers will likely
have an existing standard form
“Personal Data Collection
Statement” for complying with the
Data Protection Principles set out in
the Ordinance, which is to be provid-
ed to individual customers before
obtaining any personal data from
them. It is suggested that Credit
Providers should revise their standard
“Personal Data Collection
Statement” form in order to include
the additional information required by
the New Code.

EOF réçåÇÉÑ~ìäíEpÉÅíáçåOKOF

If an individual borrower defaulted in
payment, a Credit Provider is recom-
mended to inform the individual bor-
rower in writing within 30 days from
the day of default that, unless the
amount in default is fully repaid
before the expiry of 60 days from the
date of default, such individual shall
be liable to have his/her account data
retained by the Credit Reference
Agent until the expiry of 5 years from

the date of final settlement of the
amount in default, or 5 years from the
date of the individual’s discharge
from bankruptcy, whichever is earlier.

This is intended to remind individual
borrowers to make repayment before
the 60 days deadline set out in the
New Code, so as to retain their rights
to opt out of the sharing of their
credit data relating to the indebted-
ness in question. The fact that such
notice is recommended to be issued
within 30 days from the day of
default may pose an administrative
burden on the part of Credit
Providers. It is suggested that a brief
provision to this effect should be
incorporated into a Credit Provider’s
standard form first payment reminder
to be sent to delinquent borrowers
for the purpose of complying with
this requirement.

EPF réçåíÉêãáå~íáçåçÑäç~å
~ÅÅçìåíEpÉÅíáçåOKPF

Upon the termination of an individ-
ual’s loan account by full repayment
(and provided that there has not been, with-
in 5 years immediately before such account
termination, any material default on such
account), a Credit Provider is recom-
mended to notify the individual bor-
rower of his/her right to instruct the
Credit Provider to make a request to
the Credit Reference Agent to delete
from its database any account data
relating to the terminated account.
For this purpose, the termination of
loan account by full repayment does
not include payment by refinancing of
the debit balance on the account by
the Credit Provider.

EQF ^ÅÅÉëëçÑÅêÉÇáíÇ~í~ÑçêÅçåëáÇÉêJ
áåÖÅêÉÇáí~ééäáÅ~íáçåEpÉÅíáçåOKNPF

If a Credit Provider obtained con-
sumer credit data from a Credit
Reference Agent for considering cred-
it application, the Credit Provider
should notify the relevant individual
of the fact that a credit report has
been considered, and inform the indi-

vidual of the way to contact the rele-
vant Credit Reference Agent for the
purpose of making a data access and
data correction request.

ERF ^ÅÅÉëëçÑÅêÉÇáíÇ~í~ÑçêêÉîáÉïJ
áåÖÅêÉÇáíÑ~ÅáäáíáÉëEpÉÅíáçåOKNQF

Where a Credit Provider accesses an
individual customer’s credit data held
by a Credit Reference Agent for
reviewing existing consumer credit
facilities, the Credit Provider should,
before making such access, notify the
customer of the fact that his/her data
is being accessed, and the specific
matters of such review.

ESF oÉàÉÅíáçåçÑêÉèìÉëíÑçêÇÉäÉíáåÖ
~ÅÅçìåíÇ~í~EpÉÅíáçåOKNRF

If an individual customer requests a
Credit Provider to make a request to a
Credit Reference Agent to delete
account data relating to him/her from
its database, and if the Credit
Provider determines to reject such a
request pursuant to Section 2.15 of
the New Code, it should notify the
individual customer of the reason for
such rejection.

Regarding items (3), (4), (5) and (6)
above, it is advisable for a Credit
Provider to prepare standard form
notices specifically for these occasions.

Other On-going Obligations
Apart from the above-mentioned
notification requirements, other major
on-going obligations of Credit
Providers under the New Code
include:

(1) if the consumer credit data 
provided to a Credit Reference 
Agent is disputed by the data 
subject, the Credit Provider 
should notify the Credit 
Reference Agent of such dispute;

(2) check consumer credit data for 
accuracy before providing it 
to Credit Reference Agent and 
keep such data up-to-date;

(3) inform the Credit Reference 
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Agent about the termination of
the loan account, the end of any 
dispute regarding such consumer 
credit data, the repayment or 
write-off of any amount in 
default, any scheme of
arrangement being entered into 
with the individual, etc.;

(4) if a Credit Provider accesses 
consumer credit data held by a 
Credit Reference Agent, it needs 
to inform the Credit Reference 
Agent of the purposes of such 
access and the related 
circumstances as required by 
Section 2.11 of the New Code;

(5) provided that the conditions set 
out in Section 2.15 are satisfied,
make request to the relevant 
Credit Reference Agent for the 
deletion of account data as 
instructed by the relevant data 
subject; and

(6) take proper measures (as set out 
in Sections 2.16 - 2.21) to select 
proper Credit Reference Agent 
and Debt Collection Agent, and 
safeguard against improper access 
to or mishandling of consumer 
credit data.

^ÅÅÉëëíçÅçåëìãÉêÅêÉÇáíÇ~í~ÇìêáåÖ
íÜÉíê~åëáíáçå~äéÉêáçÇ

The New Code also provides for a
24-month transitional period starting
from June 2, 2003, the effective date
of the implementation of positive
data sharing. During this transitional
period, although Credit Providers can
provide a wider scope of consumer

credit data to Credit Reference
Agents, access to such credit data may
only be made in the following situa-
tions:

(a) when the consumer applies for a 
new credit or loan facility 
(excluding increase in any existing 
credit amount);

(b) when the Credit Provider reviews 
individual consumer’s existing 
credit facility, which such 
individual has defaulted in 
repayment for a period of 60 
days, to assist such individual 
with a loan restructuring 
arrangement;

(c) when the Credit Provider and the 
individual have entered a loan 
restructuring arrangement; and

(d) when the individual requests a 
restructuring or modification to 
the terms of any existing credit 
or loan facilities with the Credit 
Provider.

Notwithstanding that the New Code
became effective just several days
after it was gazetted in May 2003, the
financial industry in Hong Kong has
in fact been discussing the establish-
ment of a positive credit database for
a long time. Since it takes time to
collect sufficient positive credit data
before the database can be really use-
ful for Credit Providers generally, it is
important that Credit Providers
should start to provide such data to
Credit Reference Agents as soon as
possible. In fact, the Hong Kong
Monetary Authority quickly issued a

statutory guideline on the sharing and
use of consumer credit data through
a credit reference agency (the
“Guideline”) on May 30, 2003 in view
of the New Code, which sets out the
minimum standards that authorized
institutions should observe in this
connection. The Guideline requires
all authorized institutions to participate
as fully as possible in the sharing and
use of the negative and positive credit
database in their credit decisions.

However, the lack of any grace period
for compliance under the New Code
means that all Credit Providers need
to take the initiative to revise or draft
related standard form documents,
review the contract with Credit
Reference Agents and establish com-
patible internal operation and control
systems all within a very short period
of time. This can pose a serious
administrative burden to smaller mar-
ket players. It is hoped that the
Privacy Commissioner for Personal
Data will take this into account in
their enforcement of the New Code
and provide more assistance to small-
er operators in relation to related
compliance issues.
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