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Going-Private Transactions 

BY STEVEN D. WINEGAR, DAVID G. GRIMM & TIM Y. SUNG 

Overview 

Recent market sentiment towards China-based companies publicly-traded in the United States has led 

to increased interest among such companies to go private. Many of these companies are U.S.-

incorporated companies which accessed U.S. equity markets through reverse takeovers (“RTOs”). 

Others are foreign private issuers which accessed U.S. equity markets through the traditional IPO 

process. Taking companies private involves cashing-out all or a substantial portion of a company’s 

public shares so that the company becomes eligible to delist and deregister its shares under the 

Securities Exchange Act of 1934, as amended (the “Exchange Act”). Depending on company-specific 

factors, going-private transactions are often structured as one-step mergers or as tender offers 

followed by a short-form merger. Reverse stock splits can also be used to reduce the number of a 

company’s public stockholders so as to render a company eligible to delist and deregister. In certain 

instances involving the participation of affiliates, going-private transactions require transaction 

participants to file a Schedule 13E-3, which, among other things, addresses the fairness of the going 

private transaction. 

Methods of Going Private 

Mergers 

Under most state corporate laws governing U.S.-incorporated companies, mergers can be effected 

through a short-form merger or a long-form merger. 

Short-form mergers 

To be eligible to conduct a short-form merger, a parent of a company must typically hold at least 90% 

of the outstanding voting shares of each class of a company’s stock. A short-form merger does not 

require stockholder or board approval by the target company and can also be effected without a 

merger agreement. To effect a short-form merger, a parent can simply file a certificate of ownership 

and merger with the secretary of state in the subsidiary’s jurisdiction of incorporation. Minority 

stockholder shares are cancelled and minority stockholders are entitled to either accept the cash 

merger consideration stated in the parent’s merger resolutions or assert appraisal rights, if any. A 

notice of merger and appraisal rights will need to be sent to stockholders following the merger, and 

stockholders that elect to exercise statutory appraisal rights will typically need to notify the company 

within 20 calendar days. Fair value is appraised by a court and the fair value can be appraised at a 

price higher or lower than the merger consideration.  
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Long-form mergers 

In the event a parent holds less than 90% of the outstanding voting shares of each class of a 

company’s stock, a short-form merger will not be an option and any merger must be conducted 

through a long-form merger. In a long-form merger, a public company will need to prepare and 

submit a preliminary proxy statement for review by the Securities and Exchange Commission (“SEC”). 

SEC review of the proxy statement may take several months. The proxy statement must include, 

among other things, a description of the proposed transaction, the proposed merger consideration, the 

vote required for approving the transaction, the date for the stockholder meeting and appraisal rights, 

if any. Once the preliminary proxy statement has been cleared by the SEC, the date for the 

stockholder meeting can be set and the company can mail definitive proxy statements to 

stockholders.1  

Approval of long-form mergers typically requires at least a majority of the voting shares. If challenged 

in a subsequent litigation, however, going-private transactions conducted through long-form mergers 

may be reviewed under an “enhanced scrutiny” standard, which may impose greater obligations on 

the company’s board of directors to obtain the best value reasonably available to stockholders. The 

courts have not prescribed a single blueprint for determining the best value and in many instances a 

post-signing market check can be a viable method to confirm stockholders will receive the best value.  

If a controlling stockholder is the acquirer or if affiliates participate in the transaction, the merger may 

be reviewed under the more rigorous “entire fairness” standard, which requires the board to achieve 

both procedural and substantive fairness by putting in place a fair process for consideration of the 

transaction and obtaining a fair price for stockholders. As a result of such heightened scrutiny in 

controlling stockholder or affiliate transactions, long-form merger going private transactions will 

commonly involve the use by the company of a special committee consisting of independent, 

disinterested members of its board of directors. The board may receive the benefit of the business 

judgment rule (pursuant to which the courts will not second guess the board’s business decision) with 

the use of both an independent and a properly empowered and well-functioning special committee and 

the imposition of a condition requiring approval by a majority of all the minority stockholders entitled 

to vote.2 To be properly empowered and functioning, the special committee should be tasked with 

evaluating and negotiating the proposed transaction and be authorized to, among other things, reject 

the proposal, evaluate alternative transactions, adopt defensive measures and engage separate 

financial and legal advisors. If a transaction is subject to approval by a vote of the majority of the 

minority shareholders or the majority of an independent special committee, the burden of proof may 

shift to the plaintiff stockholder to prove the transaction was not entirely fair.3 In any event, the use of 

an independent, properly empowered and well-functioning special committee, and where appropriate, 

the use of a majority of the minority voting opinion, may be viewed as evidence of fair dealing and 

                                                
1 Notice requirements for a stockholder meeting are governed under state law. Delaware law requires that stockholders 

receive notice of at least 20 calendar days. 

2 See In re Cox Communications, Inc. Shareholders Litigation, 879 A.2d 604 (Del. Ch. 2005), wherein the court proposed 

that the business judgment rule be applied where a going-private transaction conducted through a one-step merger is 

both recommended by an independent special committee and approved by a majority of the minority stockholders. 

3 See, e.g., Kahn v. Lynch Communications Systems, Inc., 638 A.2d 1110 (Del. 1994). In Kahn, the court held that the 

burden of proving “entire fairness” can be shifted to plaintiff stockholders challenging the transaction if the transaction 

is either approved by an independent special committee or by a majority of the minority stockholders.  
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may help demonstrate the fairness of the price obtained, even if no burden shifting or change in the 

standard of review is achieved by such measures.4  

Once all conditions to the merger are met, the merger closing takes place and certificates of merger 

are filed by the parties in their respective jurisdictions of incorporation, typically on the same day as 

the closing. Upon the filing of the certificate of merger (or at the effective time specified in the 

certificate of merger), the target merges with a subsidiary formed by the buyer and shares other than 

those owned by the buyer’s subsidiary are cancelled and converted into the right to receive the 

proposed cash merger consideration (and the right to assert appraisal rights, if any, otherwise arises), 

thereby rendering the surviving corporation eligible to delist and deregister. 

Tender Offers 

Tender offers involve the solicitation for purchase of shares of a company directly from a company’s 

stockholders. Short of receiving 100% of all the shares of a company, an acquirer will still need to 

conduct a merger if it wishes to eliminate the shares of minority stockholders that did not tender. 

Tender offers can be conditioned upon receiving tenders for a specified percentage of shares and are 

often conditioned upon the acquirer receiving at least 90% of the voting shares so that any remaining 

minority stockholders can then be eliminated through a short-form merger.  

In connection with tender offers, the acquirer will be required to file with the SEC, among other things, 

a Schedule TO, the “offer to purchase” and a letter of transmittal. The Schedule TO will incorporate by 

reference the “offer to purchase,” which contains the material terms of the offer, such as the price, 

amount of securities sought, offer period and reasons for the offer. The letter of transmittal contains 

instructions to stockholders on how to tender their shares. The tender offer must be open for at least 

20 business days from the date on which the Schedule TO is filed with the SEC and the tender offer 

publicized and commenced. In addition, the target company will need to file a Schedule 14D-9 within 

ten business days after the tender offer commences. The board of the target company must disclose 

in the Schedule 14D-9 its recommendation whether stockholders should accept or reject the tender 

offer or that it expresses no opinion. In many instances, the target board may need to take action to 

waive the application of state law anti-takeover protections (or redeem a poison pill if such an anti-

takeover measure is in place) to allow a bidder to complete the transaction. Any such board decision 

may be subject, as applicable, to the “enhanced scrutiny” or “entire fairness” standard described 

above. With respect to an affiliated transaction, under recent case law, it may be possible to obtain 

the benefit of the business judgment rule if the tender offer is approved by an independent, properly 

empowered and well-functioning special committee and is conditioned on the affirmative tender of a 

majority of the minority shares.5 The Schedule TO and Schedule 14D-9 will typically be reviewed by 

the SEC. 

Because tender offer materials can be sent to stockholders before the SEC completes its review 

(unlike proxy statements), a tender offer can be completed more quickly than a going-private 

                                                
4 See In re Southern Peru Copper Corp. S’hlder Derivative Litig., C.A. No. 961-CS (Del. Ch. Oct. 14, 2011). 

5 See In re CNX Gas Corporation Shareholders Litigation, C.A. No. 5377-VCL (Del. Ch. May 25, 2010). Citing In re Cox 

Communications, the court proposed that the business judgment rule be applied where a going-private transaction 

conducted through a tender offer followed by a short-form merger is recommended by both an independent special 

committee and approved by a majority of the minority stockholders. Recent case law has confirmed that such burden 

shifting based on a special committee process can be achieved only where the committee was both properly empowered 

and well-functioning in its execution. In re Southern Peru Copper Corp. S’hlder Derivative Litig., C.A. No. 961-CS (Del. 

Ch. Oct. 14, 2011). 
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transaction effected through a long-form cash out merger.6 Any amendment to the tender offer that 

changes the percentage of the class of securities being sought, the consideration paid to tendering 

stockholders or the dealer’s solicitation fee will require keeping the tender offer open for ten business 

days from the date the amendment is publicized.7  

Reverse Stock Splits 

While less commonly employed, a company can also go private through a reverse stock split. In a 

reverse stock split, the number of outstanding shares is reduced according to a reverse split ratio with 

stockholders receiving new stock certificates for old stock certificates and cash for any remaining 

fractional shares. In a 1-for-1,000 reverse stock split, for example, each stockholder owning less than 

1,000 shares receives only cash, each stockholder owning 1,000 shares receives one new share and 

each stockholder owning more than 1,000 shares receives one new share for each 1,000 shares 

owned and cash for any fractional shares remaining. Set at a sufficiently high level, the reverse split 

ratio reduces the number of stockholders remaining, allowing a company to delist and deregister.  

A reverse stock split will typically require amending the company's certificate of incorporation, 

requiring the company to disseminate a proxy statement and obtain stockholder approval.  

Foreign Private Issuers 

The manner through which foreign private issuers go private is governed under the laws of the 

jurisdiction in which they were incorporated, such as the Cayman Islands or the British Virgin Islands. 

Traditionally, companies incorporated under the Cayman Islands or British Virgin Islands have gone 

private through a scheme of arrangement, a court-supervised process where supermajority approval 

of the affected shareholders is required. Statutory mergers are also now increasingly used in going-

private transactions by companies incorporated in the Cayman Islands and British Virgin Islands.  

While the proxy rules of the U.S. securities laws are not applicable to foreign private issuers, the U.S. 

securities laws are applicable to tender offers for equity securities of foreign private issuers.8 

Exemptions known as the Tier I and Tier II exemptions, however, offer partial relief from these U.S. 

tender offer rules. Where U.S. holders hold 10% or less of the class of securities sought, cross-border 

tender offers can qualify under the Tier I exemption and be exempt from much of the tender offer 

disclosure requirements under the U.S. securities laws. If U.S. holders hold 40% or less of the class of 

securities sought, cross-border tender offers can qualify for the Tier II exemption, which offers more 

limited relief from the U.S. tender offer disclosure requirements than the Tier I exemption. Tender 

offers for equity securities of foreign private issuers with U.S. holders holding more than 40% of the 

class of securities sought will not qualify for any cross-border tender offer exemption and thus must 

fully comply with the requirements of the U.S. tender offer rules. 

                                                
6 Non-material amendments made to the tender offer materials in response to SEC comments do not need to be 

redistributed to stockholders. The amount of time a tender offer will need to be extended for material amendments 

(other than to the amount of securities sought, consideration or dealer’s solicitation fee) varies depending on the 

amendments made. 

7 While privately-negotiated purchases or open-market purchases can in theory be used to increase a shareholder’s stake, 

such purchases may invoke tender offer rules. Such purchases may also invoke Section 13(d) disclosure obligations and 

require purchasers to file a Schedule 13D or amend a previously filed Schedule 13D or 13G. 

8 Exchange Act Rule 3a12-3(b). 
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Schedule 13E-3 Disclosure Obligations 

In addition to the proxy statements or tender offer materials, if any, that may need to be filed, the 

target company and affiliates9 involved in affiliated going-private transactions will generally need to 

file a Schedule 13E-3 unless an exception is available.10 Schedule 13E-3 requires disclosure to 

stockholders of, among other things, the reasons for the transaction as well as a statement as to the 

fairness of the transaction to unaffiliated holders. Most of the disclosure required to be included in 

Schedule 13E-3 is incorporated by reference to the proxy materials (in the case of a long-form merger 

or reverse stock split) or to the offer materials (in the case of a tender offer). The key additional 

disclosure items required include: (1) purposes of the transaction; (2) fairness of the transaction; and 

(3) reports, opinions, appraisals and negotiations. 

Purposes of the Transaction 

Discussion of the purposes of the transaction should include a description of the alternatives 

considered and why the alternatives were rejected, the rationale for the transaction structure and for 

undertaking the going-private transaction at the current time and effects of the transaction on the 

company, its affiliates and unaffiliated stockholders. 

Fairness of the Transaction 

Disclosure on fairness of the transaction should include an explanation on how the transaction is both 

substantively fair and procedurally fair. Substantive fairness relates to the price paid to stockholders 

and procedural fairness relates to the entire process of negotiating, structuring, disclosing and 

approving the transaction. Each filing person must include a separate statement as to whether the 

filing person believes the transaction is substantively and procedurally fair. 

Reports, Opinions, Appraisals and Negotiations  

All reports, opinions and appraisals “materially related” to the transaction must be described and filed 

with the SEC. This requirement covers any reports or appraisals related to valuation, whether written 

or oral, such as preliminary and final board books, presentations, background materials and talking 

papers. Financial projections are also often required by the SEC to be included. “Materially related” is 

interpreted broadly and it is important to note that documents that have not been prepared 

specifically for the transaction may be considered “materially related.” 

Timing 

The timing of Schedule 13E-3 filings depends on the manner through which a going-private 

transaction is conducted. In a short-form merger, the Schedule 13E-3 must be filed at least 

30 calendar days before the short-form merger is effected. In a long-form merger or reverse stock 

split, the Schedule 13E-3 must be filed at the time the proxy statement is filed with the SEC. In a 

                                                
9 Rule 13e-3(a)(1) defines an “affiliate” as “a person that directly or indirectly through one or more intermediaries 

controls, is controlled by or is under common control with such issuer.” Members of senior management are considered 

“affiliates.” In addition, practitioners typically treat a 10% or greater stockholder or a stockholder with the right to 

appoint a director as an “affiliate.” 

10 Also, if a company is already eligible to delist and deregister, it will not need to file a Schedule 13E-3. For example, if a 

company has less than 300 stockholders and is quoted on the OTCBB, it is a voluntary Section 12(g) registrant and can 

thus avoid Schedule 13E-3 filings. See Office of the Chief Accountant, Division of Corporation Finance, Going Private 

Transactions, Exchange Act Rule 13e-3 and Schedule 13E-3, Compliance and Disclosure Interpretations, 

Question 104.01 (January 26, 2009). 
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tender offer, the Schedule 13E-3 must be filed as soon as practicable on the date the tender offer 

materials are published, sent or given to security holders. Each time the proxy statement or tender 

offer materials are amended, an amended Schedule 13E-3 referring to the additional disclosure must 

generally be filed.  

Foreign Private Issuers  

Schedule 13E-3 filings are generally required in connection with going-private transactions involving 

foreign private issuers to the same extent as going-private transactions involving U.S. companies 

except that cross-border tender offers meeting the conditions for relying on the Tier I exemption are 

exempt from Rule 13e-3 and Schedule 13E-3 filings.11  

Going Dark – Delisting and Deregistering 

A typical IPO issuer listed on the NYSE or Nasdaq will have obligations to register its securities under 

Sections 12(b) and, as a result, will be required to file reports with the SEC pursuant to Section 13 of 

the Exchange Act. RTO companies that are not listed on a national securities exchange (e.g., those 

quoted on the OTCBB) will have registered their securities under Section 12(g) of the Exchange Act 

and, as a result, will have an obligation to file reports with the SEC pursuant to Section 13 of the 

Exchange Act. 

Section 12(b) 

A company is required to register securities under Section 12(b) of the Exchange Act if it has a class of 

securities listed on a national securities exchange, such as the NYSE or Nasdaq. A typical IPO issuer 

will have registered under Section 12(b) by filing a Form 8-A during the IPO process.  

To deregister under Section 12(b), a company will first need to delist from the national securities 

exchange on which it is listed by filing a Form 25 with the SEC or causing the national securities 

exchange upon which it is listed to file a Form 25 with the SEC. The Form 25 serves as notice to the 

SEC of a company’s intention to delist and withdraw its Section 12(b) registration. If the filing of the 

Form 25 is initiated by the company, the company will have to provide the national securities 

exchange on which it is listed at least ten calendar days notice before filing the Form 25 and also 

contemporaneously issue a press release explaining the reasons for its intention to delist and/or 

deregister. Generally, a class of securities subject to a Form 25 will be delisted ten calendar days after 

the date the Form 25 is filed with the SEC, and such class of securities will be deregistered under 

Section 12(b) of the Exchange Act 90 days after the date the Form 25 is filed. However, assuming a 

company does not have another class of securities registered under Section 12(b), its obligation to file 

periodic and current reports (Forms 10-K, 10-Q and 8-K for U.S.-incorporated companies and Forms 

20-F and 6-K for foreign private issuers) under Section 13(a) of the Exchange Act are suspended as of 

the date its securities are delisted.12 Until a company’s Section 12(b) registration has been terminated 

(90 days after the filing of a Form 25), however, it will remain subject to the proxy rules under 

Section 14(a), its stockholders will still be required to file reports under Sections 13(d) and 13(g) and 

its directors, officers and greater than 10% stockholders will still be subject to reporting and short-

swing profit disgorgement provisions of Section 16, to the extent these provisions were previously 

                                                
11 Rule 13e-3(g)(6). Cross-border exchange offers meeting the conditions for reliance on Rule 802 of the Securities Act are 

also exempt from Rule 13e-3. 

12 Rule 12d2-2(d)(5). 
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applicable to them.13 Even upon termination of a company’s Section 12(b) registration, reporting 

obligations may still exist since the company’s Section 12(g) registration, as discussed below, may 

have been revived upon termination of its Section 12(b) registration. 

Section 12(g) 

Companies with a class of equity securities held by 500 or more record holders and with total assets 

exceeding $10 million on the last day of its most recent fiscal year must register under 

Section 12(g).14 A company that accessed the U.S. equity capital markets through the traditional IPO 

process is not required to register under Section 12(g) as it is already required to register under 

Section 12(b).15 However, once such a company successfully delists and deregisters under 

Section 12(b), it will be deemed to be registered under Section 12(g) if it has a class of equity 

securities held by 300 or more record holders.16 In addition, all companies quoted on the OTCBB must 

file periodic reports and thus must register under Section 12(g).  

To deregister under Section 12(g), a company will need to file a Form 15. A company’s periodic 

reporting obligations under Section 13(a) are suspended immediately upon the Form 15 filing and 

Section 12(g) registration is terminated 90 calendar days after filing.17 Once a company no longer has 

a class of securities registered under Section 12, Sections 13(d), 13(g), 14(a) and 16 of the Exchange 

Act are also no longer applicable. 

Section 15(d)  

Companies that went through the traditional IPO process and RTO companies that conducted a 

registered public offering will also have obligations to file Section 13(a) periodic reports under 

Section 15(d). Section 15(d) obligations are suspended while a company has a class of securities 

registered under Section 12. Thus, once a company deregisters under Section 12(b) or Section 12(g), 

it may have its Section 15(d) obligations revived. If a company has less than 300 record holders at 

the beginning of a fiscal year (other than a fiscal year in which a registration statement of the 

company was declared effective or has been revived through the incorporation by reference of a 

Form 10-K or Form 20-F), its Section 15(d) obligations are automatically suspended for that fiscal 

year. Such a company will still need to file a Form 15 to inform the SEC of the suspension of its 

Section 15(d) obligations but suspension of the Section 15(d) obligations is not contingent upon the 

Form 15 filing.18 A company can also suspend its Section 15(d) obligations immediately by filing a 

Form 15 at any time during its fiscal year if it has less than 300 record holders,19 except it may not 

suspend its reporting obligation for any class of securities for a fiscal year in which a registration 

                                                
13 Foreign private issuers are exempt from Section 14(a) and Section 16 and these requirements will remain inapplicable 

to them. 

14 Foreign private issuers with a class of equity securities held by more than 500 record holders and with total assets 

exceeding $10 million only need to register under Section 12(g) if at least 300 of the 500 record holders are resident in 

the U.S. 

15 Section 12(g)(2)(A). 

16 Rule 12g-2. 

17 Rule 12g-4. 

18 Rule 15d-6. 

19 Rule 12h-3. Pursuant to Rule 12h-3, under certain circumstances, a company may suspend its reporting obligations with 

respect to a class of securities if it has less than 500 record holders of such class and its total assets did not exceed 

$10 million on the last day of each of its three previous fiscal years. 
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statement relating to that class becomes effective or is revived through the incorporation by reference 

of a Form 10-K or Form 20-F.20  

Conclusion  

While a highly regulated process, proper planning should allow a company to navigate the SEC rules 

and successfully conduct a going-private transaction. In addition, given the recent heightened scrutiny 

of China-based companies, thorough and careful preparation of disclosure documents and proper use 

of procedural safeguards will be critically important, particularly in the event of subsequent litigation.  

� � � 

                                                
20 Rule 12h-3. Foreign private issuers that qualify under Rule 12h-6 can terminate their Section 15(d) obligations. Because 

Rule 12h-6 requires that the issuer, among other things, be listed on a foreign trading market that is a “primary trading 

market,” most companies publicly-traded in the United States will not be eligible. 
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Steven D. Winegar 
852.2867.9003 
stevenwinegar@paulhastings.com 
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Scott R. Saks 
1.212.318.6311 
scottsaks@paulhastings.com 
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