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T he United States has had status-based harass-
ment and discrimination laws in place for 
decades, well in advance of most other coun-

tries. Though the United States has taken several 
measures to protect those who are harassed in 
the workplace based on “protected categories,”1 
it has not introduced legislation to assist those 
who are “bullied” in the workplace, but do not 
have such a protected status on which to base a 
claim. Recent surveys indicate that a significant 
portion of U.S. workers may fall into this category; 
35 percent of U.S. workers reported experiencing 
workplace bullying, the majority of which was 
same-gender harassment.2 

Currently, there is no state or federal law to fill 
this gap in coverage. The first anti-bullying piece 
of legislation, the “Healthy Workplace Bill” (HWB), 
was introduced in California in 2003. Since then, 21 
other states, including New York, have proposed 
bills based on the HWB, though none have yet 
been enacted. The New York State Legislature, 
however, is considering such a bill. A bill estab-
lishing “a civil cause of action for employees who 
are subjected to an abusive work environment” 
provides a remedy for victims of harassment that 
is not based on a protected category and holds 
employers civilly liable for maintaining abusive 
work environments.3 If the bill is passed into law, 
New York will become the first state in the coun-
try to recognize a cause of action for workplace 
bullying, though several states have considered 
such legislation in the past.

Other countries have been more proactive 
in combating workplace bullying. In particular, 
Sweden, the United Kingdom, France and Japan 
have introduced new legislation or have inter-
preted existing legislation to address bullying 

in the workplace.4 This article summarizes New 
York’s proposed bill. It also analyzes workplace 
bullying laws in place in Sweden, the UK and 
France as examples of treatment of workplace 
bullying outside the United States. Finally, this 
article provides recommendations to multinational 
employers that are faced with complying with 
developing bullying laws.

Healthy Workplace Bill

The New York State Legislature introduced 
an anti-bullying bill in 2010, which passed in the 
Senate,5 but was put on hold in the Assembly. 
In early 2011, an identical bill was introduced in 
the New York State Assembly and Senate,6 and is 
currently under consideration. Supporters of the 
proposed legislation are hopeful that New York 
will be the first state to pass it, prodding other 
states to follow its lead.7 

The bill would amend the New York Labor Law 
by providing legal redress for employees who are 
subjected to an “abusive work environment,” 
which exists when an employee is “subjected to 
abusive conduct that is so severe that it causes 
physical or psychological harm.”8 The bill defines 
“abusive conduct,” as “conduct, with malice, taken 
against an employee by an employer or another 
employee in the workplace, that a reasonable 
person would find to be hostile, offensive and 
unrelated to the employer’s legitimate business 
interests.”9 

A single act will not constitute abusive conduct 
unless it is “especially severe or egregious,”10 simi-
lar to the standard for hostile work environment 
claims under Title VII of the Civil Rights Act.11 

Furthermore, the bill requires employees to notify 
their employers of the abusive conduct.12 After 
receiving such notice, employers must eliminate 
the abusive conduct, and may not retaliate against 
individuals who participated in the complaint 
process.13 

The bill does provide employers with two alter-
native affirmative defenses. First, an employer 
may have an affirmative defense against a claim 
if it can demonstrate that it exercised reasonable 
care to prevent and promptly correct the abusive 
conduct and the employee unreasonably failed to 
take advantage of the appropriate preventative or 
corrective opportunities that it provided.14 This 
defense is not available if the abusive conduct 
culminated in an adverse employment decision 
with respect to the complaining employee (e.g., 
termination or demotion); however, the employer 
can assert an alternative defense that any such 
decision was consistent with the employer’s legiti-
mate business interests.15

The remedies available under the bill include 
reinstatement, removal of the offending party 
from the complainant’s work environment, reim-
bursement for lost wages and medical expenses, 
compensation for emotional distress, punitive 
damages, and attorney’s fees.16 However, in cases 
where there was no adverse employment decision, 
emotional distress damages are capped at $25,000 
and punitive damages are not available.17 As an 
additional safeguard against unjust enrichment, 
the bill precludes employees who have collected 
Workers’ Compensation benefits for conditions 
arising out of an abusive work environment from 
bringing a claim pursuant to the law for the same 
such conditions.18

Sweden’s Ordinance

In 1993, Sweden became the first country in the 
world to enact specific anti-bullying legislation. 
The Ordinance on Victimization at Work,19 enacted 
as part of Sweden’s occupational safety and health 
laws, offers protection against “victimization,” 
which it defines as “recurrent reprehensible or 
distinctly negative actions which are directed 
against individual employees in an offensive man-
ner and can result in those employees being placed 
outside the workplace community.”20 
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Unlike New York’s proposed law, the ordinance 
does not provide a private cause of action for 
aggrieved employees; instead, it imposes admin-
istrative obligations upon employers to prevent 
victimization, immediately intervene when such 
misconduct becomes apparent, and attempt to 
engage in a collaborative process to resolve con-
flicts.21 Employers who fail to comply with these 
obligations may be fined and/or imprisoned for 
up to one year.22

United Kingdom Act

Like the United States, the United Kingdom 
has not enacted legislation specifically to com-
bat workplace bullying. However, British courts 
have interpreted an existing anti-stalking law, 
the Protection from Harassment Act23 (PHA), as 
providing redress for victims of workplace bul-
lying.24 The PHA prohibits individuals from pursu-
ing a course of conduct that either amounts to 
harassment, or that they should know amounts 
to harassment.25 

Courts have interpreted the statute’s vague defi-
nition of “harassment” as conduct: (i) occurring on 
at least two occasions, (ii) targeted at the claim-
ant, (iii) calculated in an objective sense to cause 
distress, and (iv) that is objectively judged to be 
oppressive and unreasonable.26 However, even if 
the complained of conduct constitutes harassment 
under this objective test, vicarious liability for the 
conduct is not automatic; employer liability must 
be “just and reasonable in the circumstances.”27 
Whether or not an employer has implemented a 
harassment policy and procedures is one factor 
courts may consider in determining whether the 
imposition of vicarious liability is reasonable.28 
This judicial consideration is similar to the first 
affirmative defense under New York’s proposed 
law, which is available to employers that take 
measures to prevent and promptly correct abu-
sive conduct. 

There also is a statutory affirmative defense 
similar to the “legitimate business interests” 
defense provided in the New York bill, which is 
available to defendants who can show that the 
complained of conduct was: (i) pursued to pre-
vent or detect a crime; (ii) legally required; or 
(iii) reasonable under the circumstances.29 The 
PHA provides for remedies similar to those avail-
able under the New York bill, including injunctive 
relief and compensatory and emotional distress 
damages.30 Unlike the New York bill, however, 
there is no cap on the damages that courts may 
award aggrieved employees. Significantly, a court 
recently awarded a victim of workplace bullying 
a record-setting $1.6 million in damages under 
the PHA.31 

France’s Law

In 2002, France enacted the Social Modern-
ization Law, which introduced provisions to the 
French Labor Code that provide civil and criminal 
penalties for “moral” harassment.32 The law sets a 
higher standard for actionable conduct than New 
York’s proposed legislation does by expressly pro-
viding that a single act, regardless of its severity, 
is not enough to constitute moral harassment.33 
Furthermore, the conduct must have the pur-
pose or effect of degrading the employee’s right 
to dignity, affecting the employee’s mental or 
physical health, or compromising the employee’s 
career.34 The law places an affirmative obligation 

on employers to take all necessary actions to pre-
vent moral harassment,35 and prohibits them from 
retaliating against employees who report moral 
harassment or who refuse to be victims of moral 
harassment.36 

Labor tribunals have construed the Social Mod-
ernization Law as holding employers strictly liable 
for actionable conduct, even if they implemented 
measures to prevent moral harassment.37 Thus, 
unlike New York’s proposed legislation, there are 
no affirmative defenses available to employers. 
The law also provides for the automatic nullifi-
cation of any employment contract termination 
resulting from moral harassment.38 Additionally, 
labor tribunals have ordered employers to pay 
damages for breach or “disloyal non-performance” 
of an employment contract based upon a failure 
to prevent moral harassment.39 

Steps Employers Should Take

The practical implications of the global trend 
aimed at combating workplace bullying are very 
concerning for both U.S. and multinational employ-
ers. To safeguard against litigation and liability 
for potentially large damage awards, employers 
should consider taking the following steps:

• Broaden workplace policies to prohibit abu-
sive conduct and retaliation against any employee 
raising a complaint.

• Include a requirement that employees report 
abusive conduct, and provide a specific and clear 
procedure that offers employees multiple avenues 
to complain about abuse.

• Train all managers on how to handle reports of 
abusive conduct, and the consequences of retalia-
tion.

• Take immediate and effective action to rectify 
all retaliation complaints.

• Continually review and, if necessary, revise 
employment policies to ensure compliance with 
applicable workplace bullying laws and regula-
tions.
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The New York bill would amend the 
Labor Law by providing legal redress 
for employees who are subjected 
to an ‘abusive work environment,’ 
which exists when an employee is 
‘subjected to abusive conduct that is 
so severe that it causes physical or 
psychological harm.’


