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Both the House and Senate, under
pressure from various interest groups,
are moving forward with comprehen-
sive energy legislation. The House of
Representatives on April 11, 2003
passed a comprehensive energy bill
(H.R. 6, “The Energy Policy Act of
2003”) incorporating bills originating
in the Energy and Commerce, Ways
and Means, and Resources commit-
tees. The Senate Energy and Natural
Resources Committee on April 30,
2003 approved a comprehensive ener-
gy bill, The Energy Policy Act of
2003 (S. 14), and sent it to the Senate
floor, where it was briefly debated.
During the brief debate, two amend-
ments were submitted and proposed.
The energy debate continued the
week of June 9 but the Senate has
reportedly turned to other business
with the design of resuming the ener-
gy debate after the July 4 recess. It
has been reported that the principal
Senators involved in the energy
debate are pushing leadership for a
firm “return-to-energy debate” date
but assurances have not yet been
given. Reports indicate that Senators
from both sides plan and want to
introduce scores of amendments –
likely some implicating the Electricity
Title (discussed in more detail below).
A number of these amendments have
not been formally circulated yet.

H.R. 6 – The House’s Energy
Bill, The Electricity Title:
Transmission Capacity Subtitle:

l The Federal Energy Regulatory
Commission (“FERC”) is required to
establish rules for incentive-based

transmission rates to promote capital
investment for the enlargement and
improvement of transmission facilities.

l Requires “participant funding” of
new transmission facilities that
increase transfer capacity if Regional
Transmission Organizations
(“RTOs”) or the like request it.

l Authorizes FERC to permit con-
struction of interstate transmission
where states lack authority to do so or
to delay projects that are deemed in
the public interest because they would
significantly reduce transmission con-
gestion.

l If requested by applicant, the
Department of Energy would have
“lead agency” status in siting lines on
federal lands and the authority to
streamline the permitting process.

l Permits States to enter into inter-
state compacts establishing regional
transmission siting agencies to facili-
tate coordination among the States
for purposes of siting future trans-
mission facilities.

Transmission Operation Subtitle:

l Permits FERC to require an
unregulated transmitting utility to
provide transmission services.

- An unregulated transmitting 
utility is (i) one that owns or 
operates facilities used for the 
transmission of electric energy in 
interstate commerce; and (ii) 
municipals, public power and 
rural electric cooperative systems.

- Such transmission services 
would be provided at rates and 

on terms and conditions that are 
comparable to those by which 
the unregulated transmitting 
utility provides transmission 
services to itself.

- Jurisdiction is not extended to 
a system that sells less than 4 
million MWh a year, does not 
own facilities necessary for 
operating an interconnected 
transmission system, or is a 
distribution utility which serves at 
least ninety percent of its electric 
customers at retail.

l Clarifies that membership in an
RTO is voluntary.

- FERC should provide any
utility that becomes an RTO 
member a return on equity
sufficient to attract new 
investment capital for expansion 
of transmission capacity.

- Authorizes federal utilities to 
enter into agreements for 
transferring control and use of
transmission system to an RTO.

l Load-serving entities (“LSEs”)
are permitted to accord a preference
to existing service obligations when
allocating capacity over their transmis-
sion systems before offering capacity
to competitors. Such preference
would not apply to areas where RTOs
have been established.

Reliability Subtitle:

l Establishes an Electric Reliability
Organization subject to FERC review
to create and enforce reliability stan-
dards for the bulk power system.
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Grants FERC jurisdiction over
reliability of bulk power system,
including the Electric Reliability
Organization, regional entities, and all
users, owners and operators.

Permits FERC to establish
regional advisory boards to provide
advice to the Electric Reliability
Organization, a regional entity or
FERC.

Permits the Electric Reliability
Organization or FERC to impose
penalties for violations of reliability
standards approved by FERC.

Public Utility Holding Company Act
Subtitle:

Repeals Public Utility Holding
Company Act immediately.

Requires holding companies and
associate companies of holding com-
panies to maintain and make available
to FERC books and records relevant
to costs incurred by public utilities or
natural gas companies that are associ-
ate companies of a holding company
in order for FERC to examine such
books and records for the protection
of utility customers with respect to
jurisdictional rates.

Requires affiliates of holding
companies and affiliates of subsidiary
companies of holding companies to
maintain and make available to FERC
books and records relevant to transac-
tions with another affiliate in order
for FERC to examine such books and
records for the protection of utility
customers with respect to jurisdic-
tional rates.

FERC may examine the books
and records of any company in a
holding company system, or any affili-
ate thereof, that may be relevant to
costs incurred by a public utility or
natural gas company within such
holding company system and neces-
sary for the protection of utility cus-
tomers with respect to jurisdictional
rates.

Permits State commissions (with
appropriate jurisdiction) to request
and inspect books and records that
may be relevant to costs incurred by a
public utility company.

Public Utility Regulatory Policies Act
Subtitle:

Requires electric utilities, at the
request of the consumer, to provide
electric service under a real-time rate
schedule, under which the rate
charged by the electric utility varies by
the hour (or small time interval)
according to changes in the electric
utility’s wholesale power cost.

Requires electric utilities, at the
request of the consumer, to provide
electric service under a time-of-use
rate schedule.

Electric utilities will not be
required to enter into new contracts
to purchase electric energy from qual-
ifying cogeneration facilities or quali-
fying small power production facilities
(collectively, “QFs”) if FERC finds
that (i) the QF has access to competi-
tive wholesale markets or; (ii) the QF
has not met the criteria established by
FERC and has not filed a notice of
self-certification or application for
certification as a QF with FERC.

A QF may apply to FERC for an
order reinstating the electric utility’s
obligation to purchase electric energy.

Electric utilities will not be
required to enter into new contracts
to sell electric energy to a QF if (i)
competing retail electric suppliers are
willing and able to provide electric
energy to the QF and; (ii) the electric
utility is not required by State law to
sell electric energy in its service terri-
tory.

FERC shall issue a rule within
180 days of the enactment of the leg-
islation revising the criteria for new
qualifying cogeneration facilities.

Eliminates the ownership limita-
tion that a QF be owned by a person

not primarily engaged in the genera-
tion or sale of electric power.

Encourages States to coordinate,
on a regional basis, State energy poli-
cies to provide demand response
services.

Market Transparency, Round-Trip Trading
Prohibition, and Enforcement Subtitle:

Prohibits round-trip trading.

Increases the monetary civil and
criminal penalties that FERC can levy.

Orders FERC to set up an elec-
tronic information system to make
public information on the availability
and price of wholesale energy and
transmission in the interstate market.

Merger Review Reform and Accountability
Subtitle:

Requires the Secretary of Energy
to report to Congress within six
months on mergers where a FERC
review duplicates the work of other
federal agencies or state regulators.
The Department of Energy would
also make recommendations on how
to reform the process and avoid
duplicative review. FERC would be
required to report to Congress each
year on conditions it has imposed on
mergers, its authority to impose the
conditions and if the conditions are
in the public interest.

S. 14 – The Senate's Energy Bill,
The Electricity Title:
Reliability Subtitle (essentially the same as
the House’s version):

Establishes an Electric Reliability
Organization subject to FERC review
to create and enforce reliability stan-
dards for the bulk power system.

Grants FERC jurisdiction over
reliability of bulk power system,
including the Electric Reliability
Organization, regional entities, and all
users, owners and operators.

Permits FERC to establish
regional advisory boards to provide



advice to the Electric Reliability
Organization, a regional entity or
FERC.

Permits the Electric Reliability
Organization or FERC to impose
penalties for violations of reliability
standards approved by FERC.

Regional Markets Subtitle:

Remands proposed rulemaking
on Standard Market Design and pro-
hibits FERC from issuing a final
order until July 1, 2005.

Membership in RTOs is volun-
tary.

Within 90 days of enactment,
FERC must meet with the states in
various regions, giving priority to
those not having an RTO, and discuss
the need for an RTO, a regional plan-
ning process for state authorities, and
means for ensuring that customers
within a region are not burdened with
unreasonable additional costs associ-
ated with expanding the system for
new customers.

Authorizes federal utilities to
enter into agreements for transferring
control and for the use of transmis-
sion system to an RTO.

Improving Transmission Access and
Protecting Service Obligations Subtitle:

Permits FERC to require an
unregulated transmitting utility to
provide transmission services.

- An unregulated transmitting 
utility is (i) one that owns or 
operates facilities used for the 
transmission of electric energy in 
interstate commerce; and (ii) 
municipals, public power and 
rural electric cooperative systems.

- Such transmission services 
would be provided at rates and 
on terms and conditions that are 
comparable to those by which 
the unregulated transmitting 
utility provides transmission 
services to itself.

- Jurisdiction is not extended to 
a system that does not own 
facilities necessary for operating 
an interconnected transmission 
system, or is a distribution utility 
that sells more than 4 million 
MWh a year which has service 
obligations to end-users.

Clarifies that FERC cannot
require unregulated transmitting utili-
ties to transfer control to an RTO.

FERC would also be directed to
protect native-load customers by
granting firm transmission rights
(“FTRs”) to LSEs that own or hold
rights to generation and transmission
to meet service obligations. The
FTRs could then be transferred to
another LSE, and the buyers would
be entitled to the same rights.

Within six months, FERC must
establish transmission pricing policies
and policies for the allocation of
costs associated with expansion, mod-
ification or upgrade of existing inter-
state transmission facilities and for
the interconnection of new transmis-
sion facilities which are not included
within an RTO.

Public Utility Regulatory Policies Act
Subtitle:

Electric utilities are required to
make net metering service available
upon request.

Electric utilities are required to
offer a time-based rate schedule.

States are required to consider
whether electric utilities should pro-
vide and install time-based meters to
enable customers to participate in
time-based pricing and other demand
response programs.

Encourages States to coordinate,
on a regional basis, State energy poli-
cies to provide demand response
services.

Each electric utility is required to
provide distributed generation, com-
bined heat and power, and district

heating and cooling systems competi-
tive access to the local distribution grid
and competitive pricing of service, and
shall use simplified standard contracts
for the interconnection of generating
facilities that have a power production
capacity of 250 kWs or less.

Electric utilities may not refuse
to interconnect a generating facility
with the distribution facilities of an
electric utility if the generating facility
complies with the technical standards
adopted by the State and agrees to
pay the costs established by the State.

Electric utilities will not be
required to enter into new contracts
to purchase electric energy from QFs
if FERC finds that the QF has access
to competitive wholesale markets.

Electric utilities will not be
required to enter into new contracts
to sell electric energy to a QF if com-
peting retail electric suppliers are will-
ing and able to provide electric energy
to the QF.

Eliminates the ownership limita-
tion that a QF be owned by a person
not primarily engaged in the genera-
tion or sale of electric power.

Public Utility Holding Company Act
Subtitle:

Repeals Public Utility Holding
Company Act effective 12 months
from date of enactment of legisla-
tion.

Requires holding companies and
associate companies of holding com-
panies to maintain and make available
to FERC books and records relevant
to costs incurred by public utilities or
natural gas companies that are associ-
ate companies of a holding company
in order for FERC to examine such
books and records for the protection
of utility customers with respect to
jurisdictional rates.

Requires affiliates of holding
companies and affiliates of subsidiary
companies of holding companies to



maintain and make available to FERC
books and records relevant to transac-
tions with another affiliate in order
for FERC to examine such books and
records for the protection of utility
customers with respect to jurisdic-
tional rates.

FERC may examine the books
and records of any company in a
holding company system, or any affili-
ate thereof, that may be relevant to
costs incurred by a public utility or
natural gas company within such
holding company system and neces-
sary for the protection of utility cus-
tomers with respect to jurisdictional
rates.

Permits State commissions (with
appropriate jurisdiction) to request
and inspect books and records that
may be relevant to costs incurred by a
public utility company.

Market Transparency, Anti-Manipulation
and Enforcement Subtitle:

Orders FERC to set up an elec-
tronic information system to make
public information on the availability
and price of wholesale energy and
transmission in the interstate market.

Prohibits the filing of false infor-
mation relating to the price of elec-
tricity sold at wholesale with the
intent to manipulate the data being
compiled.

Prohibits round-trip trading.

Increases civil and criminal penal-
ty authority for violations of the
Federal Power Act to $1 million.
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