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Time to Reassess Audit and Compliance 
Priorities: The OIG Issues Its 2012 Work Plan 
BY PAUL A. GOMEZ 

Recently the Office of Inspector General of the Department of Health and Human Services (“OIG”) 
released its “areas most in need of attention” for the 2012 fiscal year. As a guidepost to the OIG’s 
current and future audit initiatives, the 2012 Work Plan is essential reading for compliance officers, 
legal counsel and provider administrators charged with setting audit priorities for their internal 
corporate compliance programs. As described by the OIG, a healthy compliance program is constantly 
identifying new risk areas for investigation and audit. The OIG issues the Work Plan as a catalog of 
risk areas designed to guide hospitals and other healthcare providers and suppliers in the operation of 
their individual compliance plans. 

In the 2012 Work Plan, the OIG’s audit priorities for CMS programs – including the Medicare and 
Medicaid programs – covers several dozen pages of densely written text. A recitation of all the 
priorities is beyond the scope of this Client Alert and is better left to a review of the Work Plan itself. 
However, the following is an abridged review of some areas of particular interest in the Work Plan. 

Hospitals 

Acute-Care Hospital Inpatient Transfers to Inpatient Hospice Care 

This is a new area of focus for the OIG. The OIG intends to review Medicare claims for inpatient stays 
for which the beneficiary (patient) was transferred to hospice care and review the relationship 
(financial or otherwise) between the hospital and hospice. Regulations state that the inpatient 
prospective payment system (IPPS) payments to hospitals for inpatient stays are payment in full for 
hospitals’ operating costs, but regulations also state that hospice payments can be made for general 
inpatient care days. A general inpatient care day is one on which an individual who is a hospice patient 
receives general inpatient care in an inpatient facility for pain control or acute or chronic symptom 
management that cannot be provided or managed in other settings. Apparently the OIG is concerned 
about actual or potential duplicate billing of Medicare by both the hospital and the hospice.  

IIPS: Hospital Payments for Nonphysician Outpatient Services (“3 Day” or “72 Hour 
Rule”) 

Under Medicare rules, certain services provided prior to an inpatient admission are not separately 
billable under Medicare Part B. Instead, these services are considered part of the services provided 
during the inpatient admission stay at a hospital and are therefore subject to reimbursement under 
the IPPS amount attributable to the inpatient stay. The OIG remains concerned about improper 
separate payments made under Part B of the Medicare program to entities that should have been 
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included and covered under Part A as payment in full for a hospital inpatient stay. As a result, 
hospitals and their wholly owned or operated facilities should be mindful to maintain compliance with 
requirements of Medicare’s “3 day” or “72 hour “rule. 

Hospital Same-Day Readmissions 

The OIG will review Medicare claims pertaining to “same-day” readmissions at hospitals in order to 
ascertain whether any appreciable trends exist. According to the OIG, if same-day readmission occurs 
for symptoms related to or for evaluation or management of the prior stay’s medical condition, the 
hospital is generally entitled to only one DRG payment and should combine the original and 
subsequent stays into just one claim. 

Home Health Agencies 

Increased Scrutiny 

According to the OIG, home health agency service utilization has increased substantially as of late. 
Not surprisingly, related expenditures for home health agency services have increased substantially as 
well. According to the OIG, the increase in utilization has not been related to clinical or patient 
characteristics. As a result, the OIG will intensify its focus on fraud and abuse prevention activities 
undertaken by home health benefit Medicare Administrative Contractors (MACs). It will also give 
substantial attention to the accuracy of resource group codes submitted for Medicare home health 
claims, review cost report data to determine whether the payment methodology for home health 
agency services should be modified and will review overall expense and revenue trends for 
freestanding and hospital-based home health agencies. 

Nursing Homes 

Hospitalizations and Rehospitalizations of Residents 

According to the OIG, hospitalizations and rehospitalizations of nursing home residents results in a 
significant added expense to Medicare and may stem from quality-of-care problems at nursing homes. 
In fact, a 2007 OIG study found that thirty-five percent (35%) of hospitalizations during a skilled 
nursing facility stay were caused by poor quality of care or fragmentation of services. As a result, the 
OIG will review the extent to which nursing home residents have been hospitalized or rehospitalized 
and how CMS oversees those nursing homes with high rates of hospitalizations. The OIG did not 
indicate what constitutes a “high rate” of hospitalizations. 

Hospices 

Increased Scrutiny for Hospice and Nursing Home Relationships 

OIG noted a recent report in which it found that 82% of hospice claims for beneficiaries in nursing 
homes did not meet Medicare coverage requirements. Moreover, the OIG noted that it is concerned 
about certain aggressive hospice marketing to nursing facility residents. It is also concerned that 
certain hospices and nursing homes may be involved in inappropriate enrollment and compensation 
arrangements. The OIG intends to review hospice marketing materials and financial relationships 
between hospices and nursing homes, focusing on hospices with a high percentage of their 
beneficiaries in nursing homes.  
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Physicians 

Incident-To Services 

As in past years, the OIG will review physician billing for “incident-to” services to determine whether 
such services have a higher error rate than non-incident-to services. The OIG will also review CMS’ 
ability to effectively monitor services that are billed incident-to. According to the OIG, a study it 
conducted in 2009 found that a significant number of unqualified non-physicians performed services 
that were billed on an incident-to basis. The OIG remains concerned about incident-to billing because 
it may represent a program vulnerability and may be susceptible to overutilization.  

Dialysis Services 

Review of Facility Oversight and New ESRD Bundled Prospective Payment System 

The OIG will assess how well CMS is holding state survey and certification agencies accountable for 
how they conduct on-site inspections of dialysis facilities. It will also determine whether Medicare 
payments under the new ESRD Bundled Prospective Payment System have been made in accordance 
with applicable Medicare requirements. Pricing and utilization rates related to renal dialysis under the 
new System will also be reviewed. 

Medicare and Medicaid Incentive Payments for Electronic Health Records 

Prevention of Erroneous Payments 

According to the OIG, the Medicare and Medicaid programs anticipate spending approximately $32 
billion combined in incentive payments for eligible healthcare professionals and hospitals to adopt and 
put to “meaningful use” electronic health records. In connection with this, the OIG will review such 
incentive payments and safeguards put in place by CMS to guard against erroneous payments. The 
OIG will also review data in order to identify erroneous payments to healthcare providers and 
scrutinize CMS’ efforts to address erroneous payments that are made. As a result, it would be wise for 
healthcare providers that have applied for such incentive payments to take extra care to make sure 
that they demonstrate eligibility for receipt of the incentive payments and to maintain a deliberate and 
ongoing effort to assess and ensure that their adoption of electronic health records is being put to 
“meaningful use” in accordance with applicable requirements.  

Oversight of HIPAA and the HITECH Breach Notification Rule 

The OIG signaled that HIPAA compliance, and in particular, compliance with the HITECH breach 
notification rule, will be an area of priority. Although the OIG’s focus on these areas is not new, the 
OIG indicated that it will likely focus more directly on the HIPAA Privacy Rule as opposed to the 
Security Rule. It will also review what steps that healthcare providers and the Office for Civil Rights 
(OCR) will take in order to prevent unauthorized disclosures of individually identifiable health 
information, investigation policies of the OCR with respect to reported breaches and the extent to 
which covered entities (and business associates) have policies or plans in place to mitigate any 
breaches that do occur.  

As of the date of publication of this Client Alert, we are still awaiting issuance of final regulations that 
are expected to address and expand upon obligations that are already in effect (including the breach 
notification rule) pursuant to HITECH. Nevertheless, in light of the above and the OIG’s continued and 
enhanced focus on this area, it would be wise for healthcare providers to be proactive and assess to 
what degree they have taken steps to prevent unauthorized disclosures. Healthcare providers should 
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also assess whether their personnel are trained adequately to recognize when a breach has or has not 
occurred, and how to quickly and appropriately address a breach when one has occurred. 

It may be wise for healthcare providers and suppliers to reassess the priorities and quality of their 
compliance programs in light of the publication of the 2012 Work Plan. Although it is not practical or 
realistic to expect that one could implement internal investigations relating to all the Work Plan’s audit 
priorities, the Work Plan, along with operational experience, may assist providers and suppliers to 
thoroughly assess their respective compliance plans’ priorities.  

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hasting lawyer: 

Los Angeles 

Paul A. Gomez 
1.213.683.6132 
paulgomez@paulhastings.com 
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