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The Advisory Opinion can be read as
a condemnation of virtually all vari-
able compensation under the Anti-
Kickback Statute. It can also be read
as no more than a narrow opinion
involving “per-use” compensation.
This mixed message perpetuates the
longstanding uncertainty surrounding
variable compensation arrangements
and will prompt some to ask whether
it sounds the death knell for variable
compensation. We believe the answer
is “no” – it is still too early to reach
that conclusion.

Note on Timing

This Advisory Opinion coincides with
CMS’ ongoing reconsideration of per-
centage compensation under Stark.
Last week, CMS again delayed final
percentage compensation regulations
from July 7, 2003 to January 7, 2004.

Context
The Advisory Opinion in a Nutshell

The proposed arrangement involved a
private company hired by a hospital
to develop and manage distinct part
inpatient rehabilitation units (“Units”)
in return for a management fee calcu-
lated on a per-patient, per-day basis
(“Proposed Arrangement”). Because
“aggregate” compensation was not set
in advance, the Proposed
Arrangement failed to qualify for pro-
tection under the Anti-Kickback
Statute’s personal services and man-
agement contracts safe harbor.

The OIG scrutinized the Proposed
Arrangement using a totality of the
facts and circumstances test.
Notwithstanding multiple features
appearing to reduce potential abuse,
the OIG concluded that the “residual
risk” was not “sufficiently low” to
protect the arrangement. The OIG
did not conclude, however, that the
Proposed Arrangement violated the
Anti-Kickback Statute, noting that a
definitive conclusion would require a
determination of the parties’ intent.

Regulatory Background of Variable
Compensation Arrangements

In prior guidance, the OIG has noted
that variable compensation arrange-
ments will not fall within the protec-
tion of an Anti-Kickback Statute safe
harbor. For example, in the preamble
to the July 29, 1991 Final Rule, the
OIG specifically declined to protect
compensation for personal services
where the aggregate amounts of pay-
ments were not set in advance.
Additionally, in Advisory Opinion 
98-4, the OIG concluded that a per-
centage compensation arrangement
did not meet the personal services
and management contracts safe har-
bor because the compensation was
not an aggregate amount, fixed in
advance. Accordingly, the determina-
tion of the OIG in this Advisory
Opinion that a “per use” compensa-
tion method fails to qualify for safe
harbor protection is consistent.

In contrast to the OIG’s position on
variable compensation arrangements
under the Anti-Kickback Statute, the
Centers for Medicare & Medicaid
Services (“CMS”) has reached a dif-
ferent conclusion on variable com-
pensation arrangements. Under Stark,
a compensation arrangement will be
considered “set in advance” if the per-
use or per-service amount is set in
advance. As noted above, CMS is
currently deciding whether to revise
its statement in the January 4, 2001
Final Rule that percentage compensa-
tion arrangements fail to qualify as
“set in advance.”

When variable compensation arrange-
ments are viewed in a practical con-
text, reconciling these seemingly dif-
ferent positions may not matter.
There are only a handful of circum-
stances where Stark will apply and the
Anti-Kickback Statute will not. The
Anti-Kickback Statute has much
broader application (e.g., it is not lim-
ited to physicians or designated serv-
ices). Therefore, regardless of
whether the two statutes are consis-
tent, even if an arrangement is per-
mitted under Stark, a determination
that it violates the Anti-Kickback
Statute may end its practical use.

Comments
Disregard of Safeguards

In performing its facts and circum-
stances test, the OIG reviewed fea-
tures designed to reduce the risk of
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improper remuneration for referrals.
Notwithstanding an acknowledgment
that these “safeguards” did reduce the
risk, the OIG summarily dismissed
each of the proposed safeguards by
concluding the following:

1. While the fixed per diem 
payment rate received by the 
hospital offset concerns 
regarding excessive lengths of
stay, it did nothing to reduce the 
risk of overutilization.

2. Notwithstanding the medical 
director contracts’ compliance 
with the applicable Stark 
exception and the Anti-Kickback 
safe harbor, the medical director 
was still in a position to refer 
patients to the Units.

^åíáé~íÜóíçjÉÇáÅ~äaáêÉÅíçê
^êê~åÖÉãÉåíë

^ääãÉÇáÅ~äÇáêÉÅíçêë~êÉáå~
éçëáíáçåíçã~âÉêÉÑÉêê~äëíç
Üçëéáí~äë~íïÜáÅÜíÜÉóïçêâK_ó
ÅçåÅäìÇáåÖíÜ~íãÉÇáÅ~äÇáêÉÅíçêë
Å~ååçíêÉåÇÉêåÉìíê~äÅäáåáÅ~ä
àìÇÖãÉåíëIíÜÉlfdáëêÉîÉ~äáåÖ
áíë~åíáé~íÜóíçãÉÇáÅ~äÇáêÉÅíçê
~êê~åÖÉãÉåíëëí~åÇ~êÇáå
ÜÉ~äíÜÅ~êÉK

3. Even though the pre-
admission screening nurses were 
employed by the hospital rather 
than the management company,
they still shared the goal of
making the Units a success.

4. Regardless of whether the 
per patient, per day fee may be 
reflective of actual costs, it could 
also simply “cloak a success fee.”

This casual dismissal and the OIG’s
failure to even acknowledge the exis-
tence of the requestor’s fair market
value opinion, leads to two conclusions:

other arrangements with the
same or similar safeguards in place
will not qualify for prospective pro-
tection and may constitute high risk
transactions; and

the OIG is predisposed to reject
(in advisory opinions) “per use” com-

pensation arrangements, regardless of
features designed to reduce risk.

Effect of Advisory Opinion on
Management Arrangements

Providers have increasingly out-
sourced management of operations to
increase efficiency and operating mar-
gins, often using variable compensa-
tion as an incentive to achieve posi-
tive results. Many of these manage-
ment arrangements involve only indi-
rect links to referral sources. This
Advisory Opinion is notable because
it addresses this common form of
management arrangement.

In the Proposed Arrangement, the
management company could not
make referrals directly. The OIG
acknowledged, for example, that the
arrangement involved no direct solici-
tation of patients. Nonetheless, the
OIG still concluded that the man-
agers: “would interact with persons (such
as physicians, hospital discharge planning
personnel, and third party payors’ utiliza-
tion review personnel) who might have the
ability to make or influence referrals of
patients.” In the OIG’s view, this cre-
ated an unacceptable risk that man-
agers would increase “per-patient”
payments by indirectly causing
“improper referrals.”

This indicates that the OIG will
take a hard look at all variable
compensation arrangements, even
management contracts and similar
arrangements having relatively
indirect effects on referrals. It also
expands on the safe harbor preamble,
in which the OIG seems to draw a
distinction between marketing
arrangements that involve physicians
and those that do not. Now, the rela-
tive risk of arrangements appears to
fall along a continuum, rising or falling
in tandem with a payment recipient’s
ability to influence referrals.

Marketing Continues to be Disfavored

This Advisory Opinion confirms the
OIG’s ongoing suspicion of variable
compensation payments for marketing

or advertising services provided by
any party in a position to influence
referrals. Consistent with prior analy-
ses of management arrangements (see
Adv. Op. 98-4), the OIG unequivocal-
ly states that marketing is a negative
factor weighing against any positive
aspects of an arrangement. Given
the OIG’s consistent message, parties
to similar arrangements will want to
consider using only fixed fee arrange-
ments for marketing or advertising
services.

No Blanket Rule Applicable to All Types
of Variable Compensation

Most variable compensation arrange-
ments base payments on the volume
of services or charges and can be
construed as rewarding referrals. As a
result, the OIG’s general disfavor and
suspicion of such arrangements is
understandable. It does not mean,
however, that the OIG views all types
of variable compensation as necessar-
ily posing equal risks.

Because all variable compensation
arrangements fail to qualify for safe
harbor protection, the advisory opin-
ion process requires that each variable
compensation arrangement be judged
on its individual facts and circum-
stances. This advisory opinion, there-
fore, does not set forth a rule of gen-
eral applicability. It may provide
some indication of the OIG’s overall
view of variable compensation, but it
cannot be read to create a blanket
statement.

Role of Intent

It is tempting to explain the Advisory
Opinion’s negative outcome as a prod-
uct of the OIG’s inability to deter-
mine the parties’ intent. However, the
OIG never determines intent in advi-
sory opinions. In the many advisory
opinions reaching positive conclu-
sions, the OIG always cautions that its
decision is based on an assumption of
proper intent. The negative conclu-
sions in this Advisory Opinion are not
a result of the OIG’s inability to
determine the parties’ intent.



The Big Picture
In the big picture, the risk of nearly
all variable payment methodologies is
now somewhat higher. It is also our
view that the relative risk of per unit
and other variable compensation is
tied to the ability of a recipient to
make or influence referrals. The
greater the capacity of a payment

recipient to influence referrals
(through marketing or other means)
or to make them directly (in the case
of a provider), the higher the risk of
a variable payment methodology.

If you have any questions regarding the
issues discussed in this Alert, please feel free
to contact any of the healthcare practice
attorneys listed below:
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