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In a case of first impression, the Ninth Circuit 
recently held that the “good faith belief” required 
by Section 512 of the Digital Millennium 
Copyright Act (“DMCA”) in order to authorize 
a copyright owner to invoke the DMCA’s notice 
and “take-down” provision against an allegedly 
infringing website is judged by a subjective stan-
dard. Rossi v. Motion Picture Assn. of America, 
Inc., 391 F.3d 1000 (9th Cir. 2004). Section 512 
(c)(3)(a) sets forth procedures for a copyright 
owner to notify an internet service provider 
(“ISP”) that a website hosted by the ISP is dis-
playing the owner’s copyrighted materials without 
authorization and demand that the infringing 
site be removed or taken down. Among other 
things, the copyright owner must have a “good 
faith belief that use of the material in the manner 
complained of is not authorized by the copyright 
owner, its agent, or the law.”  If an ISP fails to 
comply with a properly drawn notice and take-
down demand, it may be held liable for copyright 
infringement. 

In Rossi, the plaintiff owned and operated a 
website, www.internetmovies.com, that displayed 
the following statements: “Join to download full 
length movies online now! new movies every 
month”; “Full Length Downloadable Movies”; 
and “NOW DOWNLOADABLE.” Graphics for 
a number of copyrighted motion pictures accom-
panied these statements. The Motion Picture 
Association of America (“MPAA”), a trade asso-
ciation that seeks to prevent the unauthorized 
copying and distribution of copyrighted motion 
pictures, was notified of the site’s existence by one 
of its members. The MPAA examined the website, 
but did not attempt to download any motion 
pictures. The MPAA’s review of the site led it to 
believe that Rossi was infringing its members’ 
copyrights by making copyrighted motion pictures 
available for downloading. Pursuant to the notice 

and take-down procedures set forth in DMCA § 
512(c)(3)(a), the MPAA notified Rossi and Rossi’s 
ISP of the asserted infringement and demanded that 
the site be shut down. Rossi’s ISP complied with 
the MPAA’s demand and terminated Rossi’s site. 

After finding another ISP to host the site, Rossi 
sued the MPAA for tortious interference with 
contractual relations; tortious interference with 
prospective economic advantage; libel and defa-
mation; and intentional infliction of emotional 
distress. Rossi argued that the MPAA lacked the 
good faith required by § 512(c)(3)(a) because it 
did not actually attempt to download any mov-
ies when it viewed his site. Had the MPAA done 
so, he contended, it would have discovered that 
(the above-quoted statements notwithstanding) 
no movies were, in fact, available for download-
ing. Rossi argued that a complaining party cannot 
have a “good faith belief” of infringement unless 
it conducts a reasonable investigation into the 
activities that it claims are unlawful. Thus, he 
sought to impose an objective standard on a com-
plaining party’s investigation in order to establish 
the requisite good faith. 

Prior to Rossi, no federal court had interpreted 
the meaning of the “good faith belief” require-
ment in DMCA § 512. Consequently, the Ninth 
Circuit looked to cases analyzing good faith in 
other contexts and found that the term has tradi-
tionally been interpreted pursuant to a subjective 
standard. The court also found that the overall 
structure of § 512 supported the imposition of a 
subjective standard on copyright owners invok-
ing § 512(c)(3)(a). Section 512(f) creates a limited 
cause of action against a copyright owner for 
making knowing misrepresentations in connection 
with a notice and take-down. In order to support 
a cause of action under § 512(f), the plaintiff must 
show that the copyright owner has actual knowl-
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edge of misrepresentation. Thus, the objective reason-
ableness standard advocated by Rossi would contravene 
Congress’s apparent intent to protect potential infringers 
from subjectively improper actions by copyright owners. 

The court then analyzed the MPAA’s conduct and deter-
mined that it had acted in subjective good faith in seek-
ing to shut down Rossi’s site. Indeed, it found that the 
“unequivocal language” employed by Rossi on the site 
“virtually compel[led]” a finding of good faith because 
the statements on the website expressly stated that mov-
ies were available for downloading. Moreover, although 
the court noted that the MPAA’s anti-piracy department, 
like many similar corporate anti-piracy departments, uses 
a computer program to find websites containing poten-
tially infringing material, the MPAA employs three to 
four individuals who review the identified sites and make 
the ultimate determinations whether those sites contain 
infringing materials. Thus, the MPAA’s use of the com-
puter program did not negate its good faith in seeking to 
take down Rossi’s website. 

Although the interpretation of DMCA § 512(c)(3)(a) 
remains an open question in the majority of circuits, the 
Ninth Circuit’s opinion in Rossi sheds needed light on 
the good faith requirement and provides useful guidance 
to those seeking to invoke the notice and take-down pro-
visions. A party need only have a subjective good-faith 
belief that the material in question is infringing in order 
to comply with § 512(c)(3)(a). Although an objectively 
reasonable investigation is not required, a party availing 
itself of §512(c)(3)(a) would nonetheless be well-advised 
to document the steps taken to determine the presence 
of infringing activity in order to establish a basis for a 
good-faith belief. Where specialized software or other 
automated means are used to search out potentially 
infringing web-based content, copyright owners should 
ensure that adequate review of the accused material is 
undertaken by individuals. 
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