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The Federal Communications
Commission (“FCC” or
“Commission”) is proposing sweep-
ing changes to its rules to facilitate
the provision of fixed and mobile
broadband access, educational and
other advanced wireless services in
the 2500-2690 MHz band. This large
190-MHz block of spectrum present-
ly is designated for the provision of
Instructional Television Fixed Service
(“ITFS”), Multipoint Distribution
Service and Multichannel Multipoint
Distribution Service (collectively,
“MDS”). In our view, the contem-
plated changes create an interesting
possibility that this historically under-
utilized portion of radio spectrum
will finally be able to achieve its full
potential.

The FCC’s new proceeding com-
mences a comprehensive re-examina-
tion of the rules and policies govern-
ing the ITFS and MDS services in
order to provide greater opportunities
for increased access to spectrum,
encourage efficient and effective uti-
lization of spectrum, and establish

uniform regulatory policies for similar
services. The Commission is consid-
ering, among other things, reconfigur-
ing the spectrum band plan, institut-
ing geographic area licensing for
ITFS, lifting eligibility restrictions for
future spectrum auctions, removing
regulatory burdens limiting the use of
the spectrum, and permitting unli-
censed use of the spectrum. A
detailed discussion of the FCC’s pro-
posals is set forth in the summary
attached to this memorandum.

FCC Chairman Powell touts the
opportunities presented as “monu-
mental – the MMDS/ITFS band (“2.5
GHz Band”) encompasses 190 MHz
of contiguous spectrum. This is
more than double the 83 MHz that
spurred the development of WiFi at
2.4 GHz. It is roughly equal to all
spectrum currently devoted to terres-
trial, mobile wireless….”

While FCC Commissioners
Abernathy and Copps share Chairman
Powell’s enthusiasm for re-examining
the rules to identify and implement

opportunities for more effective spec-
trum utilization, they each express
concern regarding the potential wind-
fall that incumbent operators who
secured their spectrum for free may
reap from any auction and the further
commercialization of spectrum in the
band. Commissioner Copps also
urges the  Commission to be mindful
of the educational mission for which
ITFS originally was established.

Comments on the Commission’s pro-
posal are due 90 days after the pro-
posed rule changes are published in
the Federal Register, which has not
yet occurred. The proceeding is likely
to be very controversial, given the
potential opportunities in play.

If you would like to discuss the
Commission’s proposed changes to
the ITFS/MDS regulatory landscape,
please do not hesitate to contact
Christine M. Crowe, a member of the
Firm’s Telecommunications and
Media Practice Group, at 
(202) 508-9562 or
christinecrowe@paulhastings.com.
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Summary of FCC Proposed Rule
Changes
The Federal Communications
Commission (“FCC” or
“Commission”) has released a Notice
of Proposed Rule Making (“NPRM”)
and Memorandum Opinion and
Order (“MO&O”), proposing signifi-
cant changes to the rules governing
the Multipoint Distribution Service
and the Multichannel Multipoint
Distribution Service (collectively
“MDS”) and the Instructional
Television Fixed Service (“ITFS”) in
the 2500-2690 MHz band.1 The
NPRM proposes, among other things,
to revise the spectrum band plan and
permitted uses for both MDS and
ITFS spectrum, to implement geo-
graphic area licensing for ITFS spec-
trum, to simplify and streamline the
licensing processes, and to delete
obsolete rules and unnecessary regula-
tory burdens applicable to these serv-
ices. The Commission proposals are
intended to promote competition,
innovation and investment in wireless
broadband services, and to promote
educational services. Comments on
the NPRM are due 90 days after pub-
lication of the item in the Federal
Register; reply comments are due 135
days after publication. The item has
not yet been published.

In the MO&O, the Commission
adopts a temporary freeze on applica-
tions relating to ITFS stations, subject
to certain exceptions, and suspends
the current construction deadlines for
MDS and ITFS authorization holders
until the completion of the rule mak-
ing proceeding. It also revises certain
technical rules applicable to response
stations. Items adopted in the
MO&O became effective immediately.

I.  Background of the MDS and
ITFS Services
The Commission established ITFS in
1963, on a shared basis with existing
fixed service microwave stations.
ITFS was intended to be used for the

transmission of instructional material
to selected receiving locations in
accredited public and private schools,
colleges and universities for the for-
mal education of students. In 1974,
the Commission established MDS as
a new common carrier service, antici-
pating that the spectrum would be
used for the distribution of television
programming from a central location
to numerous points selected by the
carrier’s subscribers, sometimes
referred to as wireless cable.

Over the past 20 years, the
Commission has relaxed certain of
the rules governing MDS and ITFS
operations in order to provide
licensees with additional flexibility to
respond to consumer demand and
market forces, including reducing the
educational requirements on ITFS
licensees, permitting them to lease
excess channel capacity to MDS oper-
ators, reallocating fixed microwave
spectrum for MDS use, and permit-
ting MDS operators to select between
common carrier and non-common
carrier status, thereby giving them
additional flexibility in their service
offerings.

The International Telecommunications
Union, the World Radio Conference
and many individual countries have
identified the 2500-2690 MHz band as
a candidate for the development of
terrestrial advanced wireless systems
(commonly referred to as IMT-2000).
In recognition of these developments,
the Commission previously relaxed its
rules to enable ITFS licensees to lease
more of their spectrum to commer-
cial users, and to permit MDS and
ITFS licensees to employ digital tech-
nologies and to construct digital two-
way systems capable of providing
high-speed, high capacity broadband
service, including two-way Internet
service via cellularized communica-
tions systems. Nonetheless, various
aspects of the MDS/ITFS band plan,
interference criteria, service restric-

tions, and licensing processes have
prevented the band from becoming
well developed commercially. The
NPRM is intended by the
Commission as a major step toward
implementing a regulatory environ-
ment that will foster the deployment
of wireless broadband technologies.

II.  Proposed Band Plan
Modifications
A.  Configuration of the Band

The present MDS/ITFS band plan at
2500-2690 MHz is comprised of 31
6-MHz channels, 24 of which have
associated response channels. The
Commission has allotted 20 of these
channels to ITFS and 11 to MDS.2
Existing operators are providing four
kinds of service offerings in the
2500-2690 MHz band today: (1)
downstream analog video; (2) down-
stream digital video; (3) downstream
digital data; and (4)
downstream/upstream digital data.
Most of the video operations are pro-
vided over high powered systems, but
many operators seek to deploy more
spectrally efficient low-power cellular-
ized two-way systems which can pro-
vide high data-rate services to a large
number of subscribers, overcome
obstacles that impair line-of-sight
service, and more readily support
mobile or portable services. The
implementation of low-power sys-
tems has been hindered by the inter-
ference obstacles inherent in the
interleaving of low- and high-power
systems on adjacent frequencies oper-
ated by separate stations.

To address these difficulties, the
Commission seeks comment on two
alternate approaches: (1) segmentation
of the band into separate blocks for
low- and high-power operations;3 or
(2) adoption of across-the-board
power limitations so that both low-
and high-power systems can be
accommodated on an interleaved
basis. With respect to possible band
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segmentation, the Commission seeks
comment on: the appropriate chan-
nelization plan; the justification for
and appropriate size of guard bands,
and what types of operations could
be permitted on those bands; whether
tighter out-of-band emission limits
could serve as an alternative to guard
bands; whether, and when, licensees
may disaggregate or aggregate chan-
nels; whether special rules should
apply to a particular band segment;
whether every market requires a uni-
form band plan; and whether any
plan is inconsistent with the educa-
tional mission of ITFS or fails to rec-
ognize the challenges faced by non-
profit educational institutions.

Finally, the Commission proposes to
return seven MDS response channels
previously reallocated to fixed
microwave uses back to MDS use,
and seeks comment on how to license
those channels (alone or in conjunc-
tion with MDS channels), whether to
auction those channels or provide
them to the geographic area MDS
licensee, and whether they should be
co-primary or secondary in terms of
their interference protection rights.

B.  Utilization of Unassigned ITFS
Spectrum

The Commission seeks comment on
whether it should award exclusive
geographic area licenses for presently
unassigned ITFS spectrum, or
whether it should adopt a “com-
mons” model for this spectrum –
making the spectrum available to all
users who comply with established
technical standards such as power
limits and other interference-limiting
rules. Geographic area licensing
would be consistent with the licensing
scheme employed in MDS and would
provide licensees with operational
flexibility and regulatory ease, but
may not be well-suited to ITFS
(which traditionally has not been a
market based service) or for its partic-
ipants (typically nonprofit educational

institutions). The Commission seeks
comment on the size of the geo-
graphic area for licenses, the design of
an auction, the appropriate bandwidth
for licensed channels, and how to
treat geographic areas near interna-
tional borders. In the context of a
commons approach, the Commission
seeks comment on what interference
protection criteria it should adopt.

C.  Geographic Area Licensing for Current
Licensees

The Commission proposes to elimi-
nate certain rules applicable to exist-
ing MDS geographic area licensees to
provide them additional flexibility. It
proposes to eliminate the requirement
that geographic area licensees secure
FCC approval for each transmitter in
their service area, as long as the oper-
ation complies with applicable rules,
is not in a radiofrequency quiet zone,
and does not require environmental
review or international coordination.
And, the NPRM proposes to elimi-
nate the requirement that a geograph-
ic area licensee secure an authoriza-
tion to operate in an area within its
market that was previously licensed to
an incumbent operator whose license
has been forfeited.

The Commission also proposes to
modify its rules to provide incumbent
site-based MDS and ITFS licensees
with geographic area licenses with
respect to their existing operations.
This is essential in order to protect
these existing operations, since the
Commission is not proposing to relo-
cate these incumbents to different
channels. Consistent with its current
rules protecting incumbent MDS
operators, the Commission proposes
to provide both MDS and ITFS
incumbents with geographic area
licenses that protect an area of a cir-
cle with a 35 mile radius around the
licensee’s main station. The
Commission seeks comment on how
to treat reception sites falling outside
of a protected service area.

D.  MDS and ITFS Operations in the
Gulf of Mexico

Based upon comments filed in a sepa-
rate proceeding that the Commission
has incorporated into this proceeding,
the Commission adopted an earlier
proposal to establish a geographic
service area for licensing MDS opera-
tions in the Gulf of Mexico. The
Commission seeks comment on
whether to adopt a similar geographic
service area for ITFS operations in
the Gulf, and seeks comment on the
appropriate boundaries for any such
service area. Further, the FCC seeks
comment on whether the rules pro-
posed in this proceeding for MDS
operations outside of the Gulf area
also should apply to operations in the
Gulf.

E. Transition to New Band Plan

The Commission seeks comment on
the best way to transition incumbent
operations to any new band plan
adopted. The Coalition proposes a
mechanism that relies on a combina-
tion of regulatory and market forces
to effect the transition, with ITFS
licensees entitled to reimbursement
for relocation expenses but MDS
licensees bearing their own relocation
costs. The Commission asks whether
it should set deadlines for completion
of relocation if it adopts the
Coalition’s proposal. The
Commission also seeks comment on
alternative approaches to transition,
including: (1) setting a Commission-
imposed date-certain by which all
licensees must comply with new inter-
ference rules; (2) permitting incum-
bents to bargain for the best induce-
ments they can obtain from new
licensees to convert their incumbent
operations prior to a deadline for
conformance with the new band plan,
and requiring incumbents to fund
their own conversions if they do not
accept a funding offer prior to the
deadline; (3) adopting a three-phase
transition process consisting of vol-
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untary negotiations, mandatory nego-
tiations, and then a stage where new
licensees could require certain conver-
sion steps be taken by incumbents; (4)
proceeding immediately to a manda-
tory negotiation period with a sunset
date after which incumbents would
bear the costs of their own reloca-
tion; or (5) relying on an auction to
restructure the bands, with relocation
rules available for those incumbents
who do not include their spectrum in
such auction or do not receive bids
for their spectrum.

F.  Eligibility Restrictions for ITFS
Licenses

The Commission’s rules generally
limit eligibility for ITFS spectrum to
accredited educational institutions,
governmental organizations engaged
in the formal education of enrolled
students, and nonprofit organizations
providing education and educational
television materials to the foregoing.
As noted above, the Commission over
the years has relaxed its rules to pro-
vide ITFS licensees additional flexibil-
ity in service offerings and the ability
to lease excess channel capacity on
their systems. In light of changing
market demands, the increasing use of
ITFS spectrum by commercial MDS
operators, the availability of educa-
tional materials from alternative
sources (e.g., the Internet and direct
broadcast satellite operators), and the
complexity of ITFS leasing arrange-
ments, the Commission seeks com-
ment on whether it should maintain
the eligibility restrictions for this
spectrum. The FCC is not propos-
ing to reclaim spectrum from ITFS
incumbents, or to limit their ability to
continue leasing capacity on their sys-
tems to commercial operators. The
FCC notes that MDS and ITFS
licensees are likely to enjoy increased
value for their licenses because of the
relaxation of FCC rules, and asks
whether it is appropriate that these
licensees reap the financial benefits of
these changes.

G.  Other Eligibility Restrictions

The Communications Act of 1934, as
amended, imposes certain limitations
on the ownership of multichannel
video service systems in order to pro-
mote competition. The Commission
seeks comment on what impact, if
any, the expansion of permissible
uses in the MDS band (e.g., to non-
video services such as broadband or
mobile phone) should have on these
limitations. In that regard, the
Commission asks commenters to
address issues including the appropri-
ate product market, economic incen-
tives to entry, potential competitors,
and barriers to entry in connection
with permitting cable operators to
acquire MDS or ITFS spectrum.

III.  Proposed Revisions to
Technical Rules
The Commission seeks comment on
several proposals for modifications of
the technical rules governing MDS
and ITFS operations, including the
adoption of height and power limits,
blanket licenses for mobile opera-
tions, signal strength limits, emission
limits, restrictions on technology
usage, underlying secondary use of
spectrum, revised Radio Frequency
emission parameters, and processes
relating to response station hubs.

IV.  Proposed Standardization
of Practices and Procedures
The rules governing MDS and ITFS
operations are spread over multiple
portions of the FCC’s rules, and are
more cumbersome than rules govern-
ing other services which have been
streamlined and made uniform. The
Commission proposes to make several
changes to its licensing rules to make
them consistent with those governing
other services. Some of the more
pertinent changes include: consolida-
tion of service-specific rules in a sin-
gle rule part; application of standard
wireless rules and procedures to all
MDS and ITFS applications and

amendments; elimination of license
reinstatement periods; evaluation of
whether to adopt a substantial service
construction requirement for MDS
licensees instead of the current popu-
lation coverage requirements; and the
appropriate construction require-
ments for geographic MDS and ITFS
licenses.

In light of the proposed rule changes
affecting licensees’ construction
requirements, the Commission has
decided to suspend existing construc-
tion deadlines. Specifically, the
Commission will suspend the present
August 16, 2003 deadline for MDS
geographic area licensees, pending
release of an order in this proceeding,
and seeks comment on the amount of
time after the release of such order
licensees should have to complete
construction. The FCC also will
extend/suspend construction dead-
lines for MDS and ITFS site-based
licenses or permits as of the release
date of the NPRM, provided that
they had timely filed requests for
extension of such deadlines. The
Commission seeks comment on
whether it should automatically grant
such timely filed requests, or only
those that satisfy the Commission’s
substantive rules.

V.  Application Processing and
Temporary Partial Application
Freeze
The Commission proposes to consoli-
date and streamline the application fil-
ing procedures for MDS and ITFS
operations significantly, and to make
them consistent with those that apply
to other wireless services.
Specifically, the Commission proposes
to incorporate these services into its
Universal Licensing System (“ULS”),
including adoption of the small num-
ber of standard ULS forms to replace
the numerous forms presently used
by MDS and ITFS licensees. The
Commission seeks comment on what
modifications to the ULS forms are
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necessary to accomplish this. The
Commission also proposes to apply
the uniform rule for dismissal or
return of defective applications in the
wireless services to MDS and ITFS
applications.

In light of the substantial proposed
changes to the rules governing MDS
and ITFS spectrum, the Commission
has instituted a temporary freeze on
applications in the ITFS service. The
FCC will no longer accept applica-
tions for ITFS channels for new
licenses, amendments or modifica-
tions for any kind of station, except
where such applications relate to
minor system modifications, assign-
ments of licenses, or transfers of
control of such stations. The freeze
went into effect as of the release date
of the NPRM and the MO&O. The
Commission will process applications
already pending as of that release
date, as long as they are not mutually
exclusive with other applications as of
the release date. The Commission
will not permit the filing of settle-
ment agreements at this point to
resolve mutual exclusivities among
applications that are in conflict with
each other, but will approve compli-
ant settlement agreements that were
already on file as of the
NPRM/MO&O release date.

VI.  Eligibility to Participate in
Future ITFS Auctions
The Commission notes that the
statute requires that it use competitive
bidding to resolve mutually exclusive
applications for MDS and ITFS spec-
trum, and seeks comment on what
entities should be eligible to partici-
pate in auctions of ITFS spectrum in
currently unassigned areas. The
Coalition urges the Commission to
limit participation to those with pend-
ing applications for licenses for unas-
signed ITFS spectrum. The
Commission tentatively concludes
that eligibility should be open to all
who can hold ITFS licenses, so that

the spectrum is more likely to be
licensed to those who value it most
highly, and asks whether the
Coalition’s proposal is consistent with
the statute. In either case, if the
Commission determines that only
nonprofit educational institutions
should be permitted to hold ITFS
licenses, the auction will be limited to
those classes of entities. The
Commission asks if there are special
challenges associated with conducting
an auction limited to those types of
participants.

VII.  Auction of Currently
Unassigned ITFS Spectrum
The FCC seeks comment on the
design and procedures that should
apply in the event it decides to auc-
tion ITFS spectrum in areas not cov-
ered by incumbent licenses. The FCC
proposes to apply the standard auc-
tion rules contained in Part 1 of its
regulations to any such auction,
including those pertaining to competi-
tive bidding design, designated enti-
ties, application and payment proce-
dures, collusion issues, and unjust
enrichment.

The Commission seeks comment on
whether the current designated-entity
rules are sufficient to promote partici-
pation by rural telephone companies
and minority- and women-owned
businesses, and what the appropriate
definition is of “small business” in
this context, for purposes of award-
ing bidding credits. The Commission
also seeks comment on whether the
distinctive characteristics of ITFS
licensees require distinct rules regard-
ing the size of auction participants.
The Commission tentatively con-
cludes that, if an ITFS auction is lim-
ited to educational participants, dis-
tinctions based upon size for purpos-
es of bidding credit levels may not
serve statutory purposes. If it does
adopt  a bidding credit approach, the
Commission proposes to award cred-
its based upon a participant’s attribut-

able average gross annual revenues
over the prior three years as follows:
under $40 million – 15% bidding
credit; under $15 million – 25% cred-
it; and under $3 million – 35%. The
Commission seeks comment on
whether it is appropriate to have three
levels of bidding credits for ITFS
auctions, when only one level of cred-
its (15%) was available to MDS auc-
tion participants.

VIII.  Two-Sided Auctions to
Restructure Spectrum
The Commission seeks comment on
whether it should use so-called “two-
sided” auctions to restructure the
spectrum. Two-sided auctions are
those in which incumbent licensees
include their spectrum in an auction.
A two-sided auction could facilitate
the clearing of the band and eliminate
the need for a separate transition
mechanism. The FCC notes that
incumbent licensees also could auc-
tion the spectrum themselves, and
asks whether an FCC- or privately-
run auction is more likely to facilitate
band clearing. The Commission also
asks whether a two-sided auction
could replace, or simply complement,
other transition proposals discussed
above.

The Commission asks specifically
whether it should conduct a two-sided
auction to restructure the ITFS band,
noting that such an auction will be
successful only if incumbents are will-
ing to include their spectrum in the
auction. The Commission proposes
that incumbents be permitted to par-
ticipate in any such auction and that,
if not satisfied with the bid price for
their spectrum (e.g., if they would not
recover at least the costs associated
with the conversion of their opera-
tions), then they could submit higher
bids and potentially retain their own
spectrum. The Commission noted
that a two-sided ITFS auction might
become complicated by virtue of
potential third party claims to the
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spectrum arising out of leasing and
similar arrangements, and asked
whether the uncertainty in that regard
would limit the auction’s effectiveness.

In the event that the Commission
determines that a two-sided auction is
feasible, the Commission asks
whether it should include MDS in the
same auction and restructure both
bands at the same time.

IX.  Conclusion
The NPRM proposes a substantial
overhaul of the Commission’s rules
governing MDS and ITFS spectrum.
These proposals present significant
opportunities not only for existing
licensees but also for new entrants,
possibly providing a viable mecha-
nism by which ubiquitous wireless
broadband and advanced services may

be introduced. The NPRM is quite
lengthy and detailed. We would be
happy to discuss with you any of the
various proposals and potential impli-
cations of the Commission’s actions.
Please feel free to call `ÜêáëíáåÉjK
`êçïÉ, a member of the Firm’s
Telecommunications and Media
Practice Group, at (202) 508-9562 or
christinecrowe@paulhastings.com.

1 The Commission’s proposals do not implicate MDS spectrum located in the 2150-2162 MHz band. The Commission
intends to address issues relating to that spectrum in a Further NPRM to be issued in this proceeding.
2 This does not include two additional MDS channels at 2150-2162 MHz, which the Commission has tentatively concluded in
another proceeding should be reallocated for new fixed and mobile services.
3 Three options for segmenting the band have been proposed: two by FCC staff, and a third by a coalition (the “Coalition”) of
organizations representing MDS and ITFS operators, comprised of the Wireless Communications Association International,
Inc., the National ITFS Association and the Catholic Television Network.

`äáÉåí^äÉêí is published solely for the interest of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be
relied upon or construed as legal advice. For specific information on recent developments or particular factual situations, the opinion of
legal counsel should be sought. Paul, Hastings, Janofsky & Walker LLP is a limited liability partnership.


