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As a possible portent of the future,
on March 26th, the Federal Energy
Regulatory Commission (“FERC” or
the “Commission”) issued “show
cause” orders to Enron Power
Marketing, Inc., Enron Energy
Services, Inc., Reliant Energy
Services, Inc., and BP Energy
Company, requiring that the power
marketers show cause to the
Commission why their authority to
sell power at market-based rates
should not be revoked.1 The
Commission’s actions were the first in
response to the Commission Staff ’s
Final Report on Price Manipulation in
Western Markets (the “Staff
Report”),2 which contained several
recommendations to the Commission,
including that the Commission direct
37 power marketers3 to show cause
why the Commission should not force
them to disgorge profits and revoke
their market-based rate authority
because of their alleged involvement
in price manipulation schemes in vio-
lation of California ISO and PX tar-
iffs affecting electricity prices in
Western markets.

Depending on what actions, if any,
the Commission takes, there could be
widespread implications for cus-
tomers of these power marketers, as
well as lenders to and investors in
power projects and other projects that
rely on these marketers as a part of
their energy supply or purchase
arrangements. Although speculative
at this point, those implications could
include:

l If the Commission suspends or
revokes the market-based rate author-

ity of marketers, there may be effects
on the existing contracts of those
marketers;

l If the Commission limits or
affects the market-based rate authori-
ty of a significant number of the 37
marketers named in the Staff Report,
future buyers and sellers of electricity
and natural gas may have fewer mar-
keters to purchase from or sell to in
certain regional markets; and

l Lenders and investors will be
interested in the effect of the FERC
show cause orders on the marketers
with whom they do business.

March 26th Show Cause Orders
Specifically, the two show cause
orders issued by the Commission on
March 26th demand Reliant, BP, and
the two Enron affiliates to show
cause to the Commission why their
authority to sell power at market-
based rates should not be revoked in
light of their apparent engagement in
gaming in Western markets, in viola-
tion of Section 205(a) of the Federal
Power Act’s (“FPA’s”) requirement
that rates be “just and reasonable,” as
well as their apparent failure to dis-
close changes in their market shares
to the Commission in violation of
their market-based rate authority. The
orders also initiate Commission inves-
tigations of the companies’ market-
based rates under Section 206 of the
FPA. The companies have 21 days to
respond.

In the show cause order directed at
Enron, the Commission also ordered
several Enron-affiliated gas

marketers4 to show cause to the
Commission why the Commission
should not terminate their blanket
marketing certificates under Section
284.402 of the Commission’s regula-
tions to make sales for resale at nego-
tiated rates in interstate commerce of
categories of natural gas subject to
the Commission’s Natural Gas Act
(“NGA”) jurisdiction.5 The order
also instituted an investigation of the
Enron-affiliated marketers’ blanket
marketing certificates. The
Commission anticipates that it will be
able to reach a final decision in these
proceedings by July 31, 2003.

Background
By order of the Commission, in
February 2002, Commission Staff
launched a fact-finding investigation
to determine whether Enron
Corporation or any other sellers
manipulated electricity and natural gas
markets in California and other
Western states in 2000 and 2001.
Calls for the investigation were
prompted amid revelations of Enron’s
colorful and allegedly fraudulent trad-
ing strategies such as “Death Star”
and “Get Shorty.” Staff concluded in
its March 26 Staff Report that wide-
spread market manipulation during
California’s electricity crisis of 2000-
01 had occurred. In particular, one of
the Report’s many conclusions is that
several trading strategies employed by
Enron and other companies violated
the anti-gaming provisions of their
FERC-approved tariffs for the
California ISO and PX markets. Staff
recommended that the Commission
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issue show cause orders to the 37
power marketers that it identifies in
the report to justify why FERC
should not take the rare action of
stripping their wholesale power-trad-
ing rights. Staff also recommended
that the power marketers be directed
to show cause why they should not
disgorge any unjust enrichment relat-
ed to their misconduct. As discussed
above, to date the Commission has
only issued show cause orders to the
Enron affiliates, as well as to BP and
Reliant for their alleged manipulation
of electricity prices at the Palo Verde,
Arizona trading hub.

Commission Remedies
There are several actions that the
Commission could take to remedy the
alleged harm caused by the market
manipulation. First, to the extent that
the Commission determines that the
marketers violated their tariffs, the
Commission could require the com-
panies to disgorge profits associated
with these tariff violations, back to
the effective date determined by the
Commission. Commission Staff rec-
ommends that the Commission
review market activities over the peri-
od January 1, 2000 through June 21,
2001 and direct the companies to dis-
gorge any profits unfairly gained
through market manipulation during
that time period.

The Commission has ordered power
marketers to disgorge profits before
as a penalty for certain violations of
the marketers’ market-based rate
authority. For example, in June 1998,
Avista Energy, Inc. was directed to
reprice a power sale at the cost of the
power Avista purchased for resale, i.e.,
forego any profit on the transaction,
for which it obtained preferential
transmission service from its affiliate
The Washington Water Power
Company.6 Although the
Commission did not propose dis-
gorgement of profits in the Enron
and BP and Reliant show cause

orders, it could propose such a penal-
ty for the other marketers and could,
as a result of its investigation, direct
Enron, BP, and Reliant to disgorge
profits based on the record that is
developed. Obviously any disgorge-
ment by the marketers resulting in
refunds to customers would benefit
customers. Such disgorgement would
likely only have a negative impact on
the power marketers themselves.

Second, the Commission could sus-
pend or revoke the marketers’ market-
based rate authority on a going for-
ward basis. This is the penalty that
the Commission has proposed in the
March 26 Enron and BP and Reliant
show cause orders, although the show
cause orders are not specific as to
how the Commission would apply the
penalty. In Avista, the Commission
suspended, for six months, Avista’s
use of its market-based power sales
tariff for any transaction that would
use its affiliate Washington Water
Power’s transmission system, in addi-
tion to the disgorgement penalty dis-
cussed above. Again, in this circum-
stance, the Commission’s action was
tailored to penalize Avista and not
any of its customers. Similarly, the
Commission is unlikely to revoke the
market-based rate authority of Enron,
BP, and Reliant in such a way that
customer interests are adversely
affected.

Third, the Commission could initiate
proceedings under Section 206 of the
FPA and order refunds, but only
beginning at a date no earlier than 60
days after publication of notice of
the Commission’s investigation in the
Federal Register. The Commission
proposes to initiate such a Section
206 proceeding to consider the show
cause filings of Enron, BP, and
Reliant. If the marketers’ rates are
found to be “unjust and unreason-
able,” the Commission has proposed
to revoke the market-based authority
of Enron, BP, and Reliant on the
refund effective date.

Possible Implications for Market
Participants
Although highly speculative at this
point, the possible implications of the
March 26 show cause orders, and any
additional show cause orders issued
by the Commission, for customers of
the power marketers implicated in the
Staff Report, as well as lenders to and
investors in power projects and other
projects that rely on these marketers
as a part of their energy supply or
purchase arrangements, could be
widespread. The specific remedies
imposed by the Commission, if any,
on Enron, BP, and Reliant, and how
the market reacts to the Commission’s
actions, undoubtedly will provide an
indication of the potential ramifica-
tions of FERC’s actions. But we
would expect the course chosen by the
Commission to impact adversely the
marketers, rather than their customers.

Clearly the purpose of the
Commission’s actions is to penalize
those power marketers that are shown
to have engaged in manipulation of
Western markets. Suspension or 
revocation of market-based rate
authority prospectively could hurt
those marketers by limiting their abili-
ty to compete with other marketers
and profit from electricity sales on a
going forward basis. Marketers also
could be affected to the extent that
the Commission orders refunds to
customers for past transactions.
While both of these actions by the
Commission are likely to benefit 
customers, particularly if refunds are
ordered, there may be some unintend-
ed consequences to the Commission’s
actions. All market participants –
purchasers, sellers, investors, lenders,
and power marketers – should assess
the impact that the Commission’s
possible actions could have on their
businesses, even if remote at this
juncture.

First, if the Commission acts to sus-
pend or revoke the market-based rate
authority of marketers, the existing



contracts of those marketers may be
affected. All purchasers from any
power marketer named in the Staff
Report should review their supply
contracts to determine if there is any
potential exposure to such action.

Second, if the Commission limits or
affects the market-based rate authori-
ty of a significant number of the 37
marketers named in the Staff Report,
energy markets may be affected.
Specifically, the Commission’s actions
may reduce the number of marketers
participating in certain markets, there-
by reducing the number of marketers
buying and selling electricity and nat-
ural gas in those markets. Affected
marketers that choose to remain
active in certain regional markets and
continue to sell power at cost-based
rates would mitigate this concern.

Third, if the Commission does in fact
revoke the market-based rate authori-
ty of a number of the named power
marketers, all of these potential
impacts could adversely affect

investors and lenders involved with
the marketers in general, or with
regard to specific power plant proj-
ects, where it had been assumed that
the marketer could sell power from
the new plant at a market-based,
rather than a cost-based, rate.
Purchasers will need to check the
market rate status of any supplier that
seeks to make a power sale to it. The
number of companies affected cuts a
wide swath through the list of poten-
tial suppliers of power in the market.
The remaining suppliers who have
their market rate authority intact will
face less competition, and may be less
willing to price their power products
aggressively. Consequently, potential
purchasers of new power resources
may re-examine their own self-build
options to determine whether those
options make more sense in light of
the change in competitive third party
power supply options.

In summary, customers of the mar-
keters named in the Staff Report, and

lenders to projects that depend on
those power marketers for their ener-
gy supply and purchase arrangements,
need to be aware of the Commission’s
actions in these proceedings, and
anticipate any potential adverse effects
that those actions may have on their
interests so that they can defend those
interests, if necessary.
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1   See Enron Power Marketing, Inc., et al., 102 FERC ¶ 61,316 (2003) and Reliant Energy Services, et al., 102 FERC ¶ 61,315 (2003).
2   Final Report on Price Manipulation in Western Markets, Fact-Finding Investigation of Potential Manipulation of Electric
and Natural Gas Prices, FERC Docket No. PA02-2-000 (March 2003).
3   For a list of the 37 marketers named in the Staff Report or to discuss the possible implications of Commission action in
reponse to the recommendations contained in the Staff Report, please do not hesitate to contact any of the members of Paul
Hastings’ Energy Group listed at the end of this Alert.
4   Bridgeline Gas Marketing L.L.C., Citrus Trading Corporation, ENA Upstream Company, LLC, Enron Canada Corp., Enron
Compression Services Company, Enron Energy Services, Inc., Enron MW, L.L.C., and Enron North America Corp.
5   The Commission’s NGA sales jurisdiction currently extends to sales for resale of natural gas that are made by pipelines, local
distribution companies, and their affiliates. Thus, natural gas marketers who fall into those categories, including the Enron-affil-
iated gas marketers, require the blanket marketing certificate in order to make sales for resale, but independent gas marketers do
not.
6   The Washington Water Power Company, 83 FERC ¶ 61,097 (1998) (“Avista”).
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