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On September 8, 2004, the Loan Syndications 
and Trading Association (“LSTA”) released 
its Guidelines for the Implementation of 
Customer Identification Programs for Syndicated 
Lending and Loan Trading (“Guidelines”). The 
Guidelines require that members adopt Customer 
Identification Programs (“CIP”) and recommend 
that members impose notices advising customers 
that both member and customer are subject to the 
Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (“USA Patriot 
Act”). 

The Guidelines provide a valuable tool to assist all 
LSTA members in the navigation of the complicat-
ed regulatory atmosphere created in the aftermath 
of the USA Patriot Act. The purpose of this Stay 
Current alert is to remind certain LSTA mem-
bers—such as private finance companies, hedge 
funds and unregistered investment companies—
that the Guidelines’ recommendation regard-
ing the adoption of a Customer Identification 
Program does not purport to apply to all LSTA 
members. As discussed below, we recommend that 
in order to avoid voluntarily assuming a costly 
legal obligation, members should consult with 
legal counsel before adopting a CIP or incorporat-
ing the Guidelines’ recommended customer notice 
into their credit agreements. 

Background

On October 26, 2001, the President signed into 
law the USA Patriot Act. Title III of the Act made 
a number of amendments to the anti-money laun-
dering provisions of the Bank Secrecy Act, 31 
U.S.C. § 5311 et seq. For example, section 326 
of the Act adds a new subsection to 31 U.S.C. § 
5318 that requires the Secretary of the Treasury 
to prescribe regulations “setting forth minimum 
standards for financial institutions and their cus-

tomers regarding the identity of the customer that 
shall apply in connection with the opening of an 
account at a financial institution.” Section 326 
further provides that financial institutions must, at 
a minimum, implement procedures for (1) verify-
ing the identity of any person seeking to open an 
account, (2) maintaining records of the informa-
tion used to verify the person’s identity and (3) 
determining whether the person appears on any 
list of known or suspected terrorists.

Customer Identification Programs 

What Are They?

The Guidelines correctly identify the key com-
ponents of any Customer Identification Program 
(“CIP”). “The identification information financial 
institutions subject to CIP should elicit to identify 
customers consist of at least the following: (i) 
name, (ii) address of principal place of business, 
local office or other physical location and (iii) the 
taxpayer identification number.” Guidelines at 3. 
Once the identification information is provided 
it must then be verified by appropriate documen-
tary evidence (articles of incorporation, internet 
searches, etc.). Verification documentation must 
be retained as part of the CIP.

Why are CIPs Necessary?

CIPs are valid business tools to prevent uninten-
tional violations of law. For example, all individu-
als and corporate entities are subject to the civil 
and criminal provisions of title 18, sections 1956, 
1957 and 1960. Those sections prohibit engaging 
in a financial transaction involving the proceeds 
from a variety of crimes or “specified unlawful 
activity.” All individuals and corporate entities 
are also prohibited from doing business with 
any person that appears on any list of known 
or suspected terrorists or terrorist organizations. 
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See Executive Order 13224, Blocking Property and 
Prohibiting Transactions with Persons Who Commit, 
Threaten to Commit or Support Terrorism (Sep. 24, 
2001). In regards to both, the implementation of a prop-
erly tailored Customer Identification Program is clearly 
one way to assist in the prevention of unintentional vio-
lations. 

Are CIPs Mandatory for all LSTA Members?

No. As the Guidelines concede, CIP requirements apply 
to “a substantial” segment, but not all, “of the partici-
pants in the loan syndication and participations market.”  
Guidelines at 3, n.5. Accordingly, it is important that 
each member appreciate whether it is legally required to 
implement a CIP. 

The CIP requirement is limited to “financial institu-
tions” as the Secretary of the Treasury defines the term. 
On May 9, 2003, the Department of the Treasury, 
through the Financial Crimes Enforcement Network, 
promulgated final rules applying the CIP requirement on 
banks, securities broker-dealers, mutual funds and future 
commission merchants and introducing brokers. These 
rules became effective on June 9, 2003 and the effected 
“financial institutions” had until October 1, 2003, to 
come into compliance. See 68 Fed. Reg. 25090 (May 9, 
2003). Significantly, these rules do not encompass pri-
vate finance companies, hedge funds, closed-end mutual 
funds, unregistered investment companies and real estate 
companies. It remains unclear whether the Treasury will 
ultimately subject these entities to CIP requirements in 
the future. See 68 Fed. Reg. 8568, 8569 n. 4 (Feb. 24, 
2003) (stating that a separate rule will be issued that 
will require “loan and finance companies” to have anti-
money laundering and CIP programs). 

Recommended Customer Notice

The Guidelines recommend the inclusion of an accept-
able customer notice in all credit agreements. Guidelines 
at 5. That notice provides as follows:

“USA Patriot Act. Each Lender subject to the Act hereby 
notifies the Borrower that pursuant to the requirements 
of the USA Patriot Act . . ., it is required to obtain, verify 
and record information that identifies the Borrower, 
which information includes the name and address of the 
Borrower and other information that will allow such 
Lender to identify the Borrower in accordance with the 
Act.”

For those members subject to CIP requirements, the 
inclusion of such a customer notice makes sense. 
However, for those members not required by law to 
implement a CIP, inclusion of such a notice may be tan-

tamount to voluntarily subjecting that member to the 
significant and costly obligation to comply with the USA 
Patriot Act. Accordingly, we recommend that all mem-
bers verify their legal obligations first with legal counsel 
before including the recommended customer notice in 
their credit agreements. As an alternative, members not 
required to adopt a CIP who believe a CIP makes sense, 
can work with legal counsel to draft a customer notice 
or customer representation that does not include refer-
ences to the USA Patriot Act and obligations that arise 
thereunder. 

If you have any questions regarding the LSTA guidelines, 
please do not hesitate to contact the authors:
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