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In recent years, the number of class
action lawsuits brought under the Fair
Labor Standards Act (“FLSA”)1 has
increased dramatically, overtaking the
number of employment discrimina-
tion class action suits. These FLSA
lawsuits often challenge the employ-
er’s classification of employees as
administrative, executive and profes-
sional workers exempt from the
FLSA’s overtime requirements.2 On
March 31, 2003, the U.S. Department
of Labor (“DOL” or “the
Department”) proposed long-awaited
revisions to these federal law exemp-
tions.3 The proposed regulations
would clarify or eliminate some
aspects of the exemptions which have
been the subject of frequent litiga-
tion, but would likely create new liti-
gation issues as well.

The proposed regulations would sub-
stantially increase the salary threshold
for the exemptions from a minimum
of $155 per week ($8,060 per year )
to $425 per week ($22,100 per year).
(The salary thresholds were last
revised in 1975). The Department
also proposes to streamline the duties
tests by consolidating the “short” and
“long” tests into one duties test for
each exemption. The Department
estimates that the new salary thresh-
olds would provide overtime protec-
tions to an additional 1.3 million
workers.

The proposal would create a new
exemption for employees who per-

form office or non-manual work, earn
over $65,000, and perform at least
one of the defined administrative,
executive or professional duties.
DOL also proposes to replace the
“window of corrections” defense
with a new “safe harbor” for employ-
ers who inadvertently make an
improper salary deduction for an oth-
erwise exempt employee.

Overview of the FLSA’s
Overtime Pay Exemptions

The FLSA generally requires U.S.
employers4 to pay overtime for all
hours worked over 40 in a given
workweek.5 An employer must pay
non-exempt employees for overtime
at a rate of one and one-half times
their regular rate of pay.6

Nevertheless, the FLSA provides
employers with exemptions from
overtime pay for certain salaried7

administrative, executive and profes-
sional employees. 29 U.S.C. § 213(a)
(2002)  The FLSA also provides an
exemption for certain salaried or
hourly computer systems employees.
29 U.S.C. § 213(a)(17) (2002). For all
four exemptions, the determination of
exempt status is based upon (1) the
amount of compensation received,
and (2) the employee’s duties.

Raising the Compensation
Threshold
Under current law, salaried employees
must receive at least $155 per week

($8,060 per year) to be eligible for the
administrative and executive exemp-
tions, and at least $170 per week
($8,840) to be eligible for the profes-
sional exemption. At these salary lev-
els, the primary duties of an employee
are currently analyzed under a “long
test.” However, if employees earn a
salary of over $250 per week ($13,000
per year), the current federal regula-
tions allow a significantly more
lenient test, known as the “short
test,” to be utilized to determine if an
exemption applies.8

The Department has concluded that
“the existing salary tests no longer
provide employees or employers any
help in distinguishing between bona
fide executive, administrative, and
professional employees and those
who should not be considered for
exemption.” 68 Fed. Reg. at 15562.
To address this problem, the pro-
posed rule would eliminate the vari-
ous minimum salary requirements,
and establish a new, across-the-board
minimum of $425 per week ($22,100
per year) for the executive, adminis-
trative, and professional exemptions.
The new salary threshold of $425 per
week would also apply to the over-
time exemption for computer systems
employees.

Streamlining the Duties Tests
The federal regulations currently
require that an employee perform
duties that are “primarily” executive,
administrative or professional in char-
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acter, even if the primary duties do
not consume a majority of the
employee’s work time. For example,
an employee could perform three sep-
arate duties: one that is clearly execu-
tive, administrative or professional in
character and that consumes 40% of
the work week; and two others that
are clearly non-exempt in character
and that each consume 30% of the
work week. Because the primary duty
is exempt, the employee qualifies for
exempt status. The proposed rule
does not modify this approach.

The Department has concluded that
the current “duties” tests “cause
employees to be erroneously misclas-
sified as exempt and thus not paid
properly.” 68 Fed. Reg. at 15562.
The proposed rule would eliminate
the more detailed “long” duties tests
altogether, and streamline the remain-
ing “short” duties test for each
exemption.

Executive Duties
Current federal regulations define two
duties requirements under the “short
test” for the executive exemption:

The employee’s primary duty
consists of the management of the
enterprise in which he or she is
employed or of a customarily recog-
nized department or subdivision; and

The employee customarily and
regularly directs the work of two or
more other employees.9

The proposed rule would retain these
two requirements, and add a third
requirement previously used under
the “long” test:

The employee has authority to
hire or fire other employees (or, the
employee’s recommendations as to
hiring, firing, promotion, or other
change of status of other employees
are given particular weight).

The Department requests comments
on whether an exempt executive
should be required to direct the work
of two or more employees alone, or
whether he or she should be permit-

ted to exercise such direction in com-
bination with others. 68 Fed. Reg. at
15565.

The proposed rule would also estab-
lish two new executive employee
exemptions, for site managers and
owners. The first would apply to an
employee who is in sole charge of an
establishment and earns at least $425
per week ($22,100 per year), regard-
less of his or her duties. The second
would apply to a business owner who
own at least 20% of the business in
question, regardless of his or her
salary level or duties.

Lastly, the proposal retains the provi-
sion that allows employers to treat
retail establishment supervisors as
exempt executives even if they spend
a majority of their time serving cus-
tomers. 68 Fed. Reg. at 15586-87.

Administrative Duties
The current “short test” for the
administrative exemption requires the
following primary duties:

Performing office or nonmanual
work directly related to management
policies or general business opera-
tions of the employer or the employ-
er’s customers10, and

Work requiring the exercise of
discretion and independent
judgment.11

In the past , the requirement of “dis-
cretion and independent judgment”
has caused substantial confusion. For
example, current DOL regulations
recognize that in some instances
employers have misapplied the term
to employees making discretionary
decisions relating to matters of little
consequence, while in others employ-
ers have confused discretion with the
simple exercise of skill without the
need for discretionary judgment. 29
CFR §§ 541.207(a)-(b), 541.207(c)(1)
(2002). To address these issues, the
proposed rule would eliminate the
“discretion and independent judg-
ment” requirement altogether, and
replace it with the following:

The employee must hold a “posi-
tion of responsibility” with the
employer, defined as one that custom-
arily and regularly requires work 1) of
substantial importance or 2) requiring
a high level of skill or training.

The proposed rules include examples
of work that is “of substantial impor-
tance”: formulating or interpreting
management policies, providing con-
sultation and expert advice to man-
agement, making or recommending
decisions that have a substantial
impact on business operations or
finances, analyzing and recommend-
ing changes to operating practices,
planning long or short-term business
objectives, analyzing data, drawing
conclusions and recommending
changes, handling complaints, arbi-
trating disputes and resolving griev-
ances. 68 Fed. Reg. at 15566. While
these generalized examples are intend-
ed to clarify the scope of the exemp-
tion, many of them are susceptible of
multiple interpretations, and are likely
to be contested in the courts.

DOL indicates that the “high level of
skill or training” alternative is
designed to “ensure that the adminis-
trative exemption is not denied to a
highly trained and skilled employee
who performs administrative func-
tions merely because the employee
uses a procedures manual.” Id. Such
an employee should be exempt “so
long as the manual contains informa-
tion that can only be interpreted
properly by someone with a high level
of specialized skills or training, as
opposed to a manual in which the
employee simply looks up the correct
answer for a particular set of circum-
stances.” Id.

In the past, there has been significant
confusion over the definition of the
term “work directly related to man-
agement policies or general business
operations of the employer or the
employer’s customers.” The current
regulations expand on this term by
drawing a distinction between
“administrative” work (e.g., account-
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ing, human resources, marketing) and
work producing the firm’s products
or performing the firm’s services.12

The proposed rule would reduce the
emphasis on that distinction, and list
examples of exempt work, including
tax, finance, accounting, auditing,
quality control, purchasing, procure-
ment, advertising, marketing, research,
safety and health, personnel manage-
ment, human resources, employee
benefits, labor relations, public rela-
tions, and government relations work.
68 Fed. Reg. at 15566.

Professional Duties
The current “short test” for the pro-
fessional exemption recognizes
exemptions for both “learned” pro-
fessionals and “creative” profession-
als. The current federal regulations
include the following duties:

Work requiring knowledge of an
advanced type in a field of science or
learning acquired by a prolonged
course of specialized intellectual
instruction and study (the “learned”
professional); or

Work that is original and creative
in character in a recognized field of
artistic endeavor; and the result of
which depends primarily on the
invention, imagination, or talent of
the employee (the “creative” profes-
sional); and

Work that requires the consistent
exercise of discretion and judgment
in its performance.13

The proposed rule would eliminate
the “discretion and judgment”
requirement, but add a requirement
that the professional employee’s
duties involve office or non-manual
work. 68 Fed. Reg. at 15589. The
proposed rule would also modify the
“learned” professional requirement
set forth above to recognize that
some professionals learn their expert-
ise on the job:

Work requiring knowledge of an
advanced type in a field of science or

learning acquired by a prolonged
course of specialized intellectual
instruction and study; but which may
be acquired by alternative means such
as an equivalent combination of intel-
lectual instruction and work experience.

The proposed rule indicates that the
“learned professional” alternative is
intended to “focus on the knowledge
of the employee and how that knowl-
edge is used in every day work, not
on the educational path followed to
obtain such knowledge.” 68 Fed. Reg.
at 15567. The Department asserts
the position that “several years of
specialized training plus intensive on-
the-job training for a number of addi-
tional years may be equated with a
college degree in certain fields” such
as engineering. Id. at 15568. The
proposal retains the exception to the
salary or fee requirement for physi-
cians and lawyers. Id. at 15568,
15590.

Lastly, the proposed rule would make
small changes to the “creative” profes-
sional exemption, but “is not intended
to make any material changes from
the existing regulations.”14

Nevertheless, the new non-manual
work requirement may inadvertently
exclude many creative professionals
such as musicians and cartoonists,
although that does not appear to be
the Department’s intent. See id. at
15590.

Computer Professionals
Since October 1992, the federal regu-
lations have included special rules that
may qualify certain high-level comput-
er programmers and systems analysts
as exempt from overtime compensa-
tion. 29 C.F.R. § 541.303(b) (2002).
These rules have since been codified
in the FLSA. See 29 U.S.C. §
213(a)(17) (2002). The proposed rule
“would consolidate and condense all
of the regulatory guidance on the
computer occupations exemption.”
68 Fed. Reg. at 15569. The proposed
rule would delete the requirement of
“discretion and judgment,” as is pro-

posed for the administrative and pro-
fessional exemptions. Id.

The proposal would exempt employ-
ees who:

Are compensated on an hourly
basis at a rate of at least $27.63, or on
a salary or fee basis at the much lower
rate of $425 per week, and

Have a primary duty consisting of:

(i)  The application of systems 
analysis techniques and 
procedures, including consulting 
with users, to determine 
hardware, software or system 
functional specifications;

(ii)  The design, development,
documentation, analysis, creation,
testing or modification of
computer systems or programs,
including prototypes, based on 
and related to user or system 
design specifications;

(iii)  The design, documentation,
testing, creation, or modification 
of computer programs related to 
machine operating systems; or

(iv)  A combination of the 
aforementioned duties, the 
performance of which requires 
the same level of skills.

68 Fed. Reg. at 15590.

Outside Sales Employees
The Department proposes to simplify
the outside sales exemption by delet-
ing outdated explanations as well as
the twenty percent restriction on non-
exempt work. The “essential ele-
ments” required by the exemption
would remain the same. The new
exemption would apply to employees
who:

Have a primary duty of 1) mak-
ing sales (as defined in Section 3 of
the FLSA)15, or 2) obtaining orders
or contracts for services or for the
use of facilities for which a considera-
tion will be paid by the client or cus-
tomer, and
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Are customarily and regularly
engaged away from the employer’s
place or places of business in per-
forming the primary duty.

68 Fed. Reg. at 15591.

The New Exemption for Highly
Paid Employees
The proposal would create a new
exemption for employees who per-
form non-manual work, earn over
$65,000 per year, and perform at least
one of the defined administrative,
executive or professional duties. This
exemption would not require employ-
ees to be paid on a salary basis, but all
non-discretionary compensation
would have to be totaled and paid
each month. 68 Fed. Reg. at 15571.

The Department states that a highly-
paid employee would only need one
“identifiable” executive, administrative
or professional function to qualify for
the exemption. “For example,” the
Department states, “an employee who
supervises two workers but does not
participate in any hiring or termina-
tion decisions in the company would
still be exempt because the employee
has a function that is identifiable as
an executive function.” Id.

Salary Basis Test
The salary basis test (under the execu-
tive, administrative, executive and
computer employee exemptions) is
premised on an employee’s receipt of
a constant salary payment, irrespective
of the quantity or quality of work
performed. Under current law,
employers are expressly prohibited
from making deductions from an
exempt employee’s salary for absences
of less than one day, although an
employer can dock an employee’s paid
annual or sick leave for such partial-
day absences. See 29 C.F.R. § 541.118

(2002). This prohibition would con-
tinue under the proposed rule, but
DOL would make several other
changes to the salary basis test,
including the following:

Employers would be able to dock
exempt employees for full-day pay
deductions for disciplinary reasons.
Presently such deductions are allowed
only for violating major safety rules
or for unpaid suspensions of one or
more weeks. 68 Fed. Reg. at 15572,
15593-94.

An exemption for groups of
employees would only be lost if the
employer has engaged in a “pattern
and practice” of improper deduc-
tions. If the pattern or practice is
restricted to a particular manager, and
particular job classifications, the
exemption would only be lost as to
that manager and those employees in
such job classifications who report to
that manager. Id.

The proposed rule would create a
new safe harbor for employers that
adopt a written policy prohibiting
improper deductions, communicate
the policy clearly to employees, and
reimburse employees for any improp-
er deductions, absent a finding of
repeat or willful improper deductions.
It appears that the Department
intends this safe harbor to replace the
“window of corrections” defense,
which “has proved difficult for the
Department to administer and has
been the source of considerable 
litigation.” Id.

Conclusion
In addition to the significant modifi-
cations described above, the proposed
revisions would overhaul the current
federal exemption regulations and
streamline or clarify many existing
provisions without materially chang-

ing their meaning.16 The new rules
would affect all U.S. workplaces cur-
rently covered by the Fair Labor
Standards Act.

DOL is providing a 90-day public
comment period. The Department
requests comment on a host of issues,
including which occupations should
be covered by the exemptions. 68
Fed. Reg. at 15564. The Department
specifically asks for comment as to
whether the exemptions should cover
pilots, athletic trainers, funeral direc-
tors, insurance salespersons, loan offi-
cers, stock brokers, hotel sales and
catering managers, and dietary man-
agers in retirement homes. Id.

By eliminating the “discretion and
judgment” criterion as well as the
“administrative/production” analysis,
and making a host of other changes,
the proposed revisions may simplify
some of the issues that have been
hotly contested in the courts in FLSA
class actions. In addition, the cre-
ation of a new exemption for “highly
compensated” employees and a safe
harbor for inadvertent salary deduc-
tions will help employers manage
their obligations under the FLSA. At
the same time, many of the new pro-
visions and terms in the proposed
rule would create new legal battles
over interpretations and definitions.
Adoption of the proposed rule may
ultimately not provide employers
much relief from the current spate of
FLSA class action lawsuits.

If you have any questions, would like more
information about the issues raised in this
alert, or would like assistance preparing
comments for submission to the U.S.
Department of Labor, please contact:

dêÉÖçêóoKt~íÅÜã~å (202) 508-9516
gregwatchman@paulhastings.com
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1 29 U.S.C. §§ 201 et seq. (2002).
2 Many of these suits also (or alternatively) assert claims under comparable state laws.
3 68 Fed. Reg. 15560 (March 31, 2003). Efforts to revise the regulations governing these exemptions stretch back to the Carter
Administration. Notably, the FLSA does not preempt stricter state standards. 29 U.S.C. § 218 (2002); 68 Fed. Reg. at 15562.
4 The FLSA applies broadly to U.S. employers engaged in commerce. See 29 U.S.C. § 206(a) (2002).
5 The regulations permit the use of a longer work period in some circumstances.
6 29 U.S.C. 207(a) (2002).
7 To be “salaried,” an employee must regularly receive a predetermined amount of compensation which is not subject to
reduction due to variations in the quality or quantity of work performed. 29 CFR § 541.118(a) (2002). Notably, there are two
exceptions to the “salary basis” requirement. First, the requirement does not apply to certain professionals, such as lawyers,
physicians and teachers. Id. at § 541.314. Second, the requirement does not apply to certain computer professionals who are
paid at least $27.63 per hour for every hour worked. Id. at § 213(a)(17). The proposed rule would retain both of these excep-
tions.
8 29 C.F.R. §§ 541.1(f), 541.2(e)(2), 541.3(e) (2002).
9 29 C.F.R. §§541.1(a)-(b) (2002).
10 An alternative to this duty is provided; it requires the employee to perform functions in the administration of a school sys-
tem, or educational establishment.
11 29 C.F.R. §§ 541.2(a), 541.2(e)(2) and 541.114 (2002).
12 See 29 CFR § 541.205(a)-(c) (2002).
13 29 C.F.R. § 541.3 (2002).
14 68 Fed. Reg. at 15568.
15 29 U.S.C. § 203 (2002).
16 The new Part 541 would be comprised of Subpart A (introductory provisions), Subpart B (executive exemption), Subpart C
(administrative exemption), Subpart D (professional exemption), Subpart E (computer employees exemption), Subpart F (out-
side sales exemption), Subpart G (highly compensated employees exemption), and Subpart H (definitions).
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