
Client
ALERT

March  2 00 3

In February 2003 the Securities and
Exchange Commission (the
“Commission”) adopted Regulation
Analyst Certification (“Regulation
AC”) which requires that broker-
dealers, and certain persons associated
with a broker-dealer, include in
research reports certifications by the
research analyst that (a) the views
expressed in the report accurately
reflect the analyst’s personal views
and (b) disclose whether or not the
analyst received compensation or
other payments in connection with
specific recommendations or views.1

Regulation AC also requires broker-
dealers to obtain periodic certifica-
tions by research analysts in connec-
tion with the analysts’ public appear-
ances. By requiring these certifica-
tions and disclosures, Regulation AC
is intended to “promote the integrity
of research reports and investor con-
fidence in those reports” and to
enhance investors’ ability to evaluate
the utility of analyst reports to their
investment decisions.

Background
Regulation AC is part of a series of
regulatory initiatives addressing
potential conflicts of interest involv-
ing research analysts. In May 2002,
the Commission approved NASD
Conduct Rule 2711 and amendments
to New York Stock Exchange Rule
472 (together, the “SRO Rules”) that
place prohibitions and/or restrictions
on the relationships and communica-
tions permissible among investment
banking departments, research depart-

ments and the companies that are the
subject of research reports, and that
require firms issuing research reports,
to disclose certain information
regarding possible conflicts that may
have influenced the report.2 While
considering Regulation AC, the
Commission announced in December
2002 an agreement in principle with
the New York Attorney General and
other state securities regulators, the
North American Securities
Administrators Association, the New
York Stock Exchange, and the
National Association of Securities
Dealers that would result in a settle-
ment with major investment firms
which will address regulatory con-
cerns relating to conflicts of interest
arising from the dissemination of
research reports.

Section 501 of the Sarbanes-Oxley
Act of 2002 requires the
Commission, or a registered securities
association or national securities
exchange, within one year to adopt
rules designed to address conflicts of
interest facing securities analysts.3

Although not directly part of the
reforms imposed by the Sarbanes-
Oxley Act, Regulation AC attempts to
tackle many of the same issues,
including the restoration of investors’
confidence which has been eroded by
accounting scandals, questionable
research reports and other investment
banking abuses.

Regulation AC imposes requirements
on firms issuing research reports that
are intended to complement and are

in addition to the SRO Rules. Most
importantly, unlike the SRO Rules,
but consistent with Section 501,
under Regulation AC a research
report need not include a recommen-
dation but is defined to mean any
written or electronic communication
that includes an analysis of a security
or an issuer and that provides infor-
mation reasonably sufficient upon
which to base an investment decision.
In addition, Regulation AC applies to
debt as well as equity securities.
Under the SRO Rules, firms are not
obligated to include disclosures in
compendium research reports cover-
ing six or more securities if the report
directs readers in a clear manner as to
where they may obtain applicable cur-
rent disclosures for all covered com-
panies in written or electronic
format.4 The Commission did not
follow this approach in Regulation AC
but stated in the adopting release (the
“Release”) that when a research
report covers more than one compa-
ny and each research analyst required
to certify provides the required certi-
fications, the firm may comply with
Regulation AC by including one clear
and prominent combined certification
that certifies as to each company cov-
ered.5 Regulation AC also generally
applies to foreign broker-dealers, not
registered under U.S. law, who may
furnish research reports to U.S. insti-
tutions pursuant to Rule 15a-6 under
the Securities Exchange Act of 1934.

In adopting Regulation AC, the
Commission noted that it was particu-
larly concerned that many investors
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may not know that favorable research
coverage could be used to market the
investment banking services provided
by the analyst’s firm or that the ana-
lyst’s compensation may be based on
generating that type of business.
Additionally, there was some concern
that analysts’ reports did not accurate-
ly reflect their personal views and that
some analysts gave differing advice to
institutional clients.

Outline of the Rule
Regulation AC attempts to ensure that
research analysts stand behind their
recommendations by requiring ana-
lysts to certify research reports and
statements made at public appear-
ances. Regulation AC is not intended
to impose new liability on analysts or
their firms for the the failure to com-
ply with its provisions. However,
Regulation AC buttresses analysts’
current responsibilities to express
their views truthfully and without
guile. As noted in the Release, the
failure to adhere to such responsibili-
ties may give rise to claims under the
anti-fraud provisions of the federal
securities laws even without regard to
Regulation AC.

Certifications in Connection with
Research Reports

A registered broker-dealer may not dis-
tribute a research report that fails to
contain a certification by the analyst
that the views expressed accurately
reflect the analyst’s personal views6

and either (a) a certification that no
part of the analyst’s compensation7 is
related to the views or recommenda-
tions contained in the report or (b) a
certification that part or all of the ana-
lyst’s compensation (and the source,
amount and purpose of such compen-
sation) is related to the views or rec-
ommendations contained in the report.

Certification in Connection with
Public Appearances

If a registered broker-dealer publishes
any report by a research analyst, the

broker-dealer must make a record
within 30 days of the end of any cal-
endar quarter in which the research
analyst made any public appearance.
This record must include a statement
by the analyst attesting that the views
expressed accurately reflected the ana-
lyst’s personal views and that no part
of the analyst’s compensation was
directly or indirectly related to the
specific recommendations or views
expressed by the analyst in the public
appearance. If the broker-dealer does
not obtain such a statement, the bro-
ker-dealer must notify in writing its
examining authority and any research
reports that it releases by such analyst
during the following 120 days must
contain a statement that the analyst
did not provide the required certifica-
tions.

Questions about Regulation AC
When does it become effective?

Regulation AC becomes effective on
April 14, 2003.

Who is covered?

Regulation AC only applies to broker-
dealers and “covered persons” that
publish, circulate or provide research
reports prepared by a research analyst
to a U.S. person in the United States.
Under the rule, a “covered person”
means a person associated with a bro-
ker-dealer, unless:

the person has no common
employees with the broker-dealer who
can influence the activities of the
broker-dealer and the broker-dealer
maintains policies to prevent such
influence from associated persons; or

the person is an investment
adviser (a) not registered or required
to be registered with the Commission
as a broker-dealer and (b) subject to
the exclusive jurisdiction of state
investment adviser regulators.8

To inform the associated persons
whether they would need to include
an analyst certification in their

research reports, the rule requires
broker-dealers to notify their associat-
ed persons:

if they have policies and proce-
dures reasonably designed to prevent
the broker-dealer from influencing
the activities of research analysts and
the content of research reports pre-
pared by its associated persons;

whether the associated person
has any officers or employees in com-
mon with the broker-dealer who can
influence the activities of research
analysts or the contents of research
reports; and

of the identity of any officers or
employees in common between the
broker-dealer and the associated person.

What is a “research report”?

A “research report” is any written
communication (including electronic
communications) that includes an
analysis of a security or an issuer and
provides information reasonably suffi-
cient upon which to base an invest-
ment decision. As noted above, the
Commission expressly omitted a
requirement it originally proposed
that the report constitute a “recom-
mendation” of the security or issuer.

What is not a “research report”?

The following types of communica-
tions would not generally be consid-
ered research reports if they do not
include an analysis of, or recommend
or rate, individual securities or com-
panies:

reports regarding indices, such as
the Russell 2000 or S&P 500;

reports commenting on economic,
political or market conditions;

reports commenting on or ana-
lyzing particular types or characteris-
tics of debt securities;

technical analyses of concerning
the demand and supply for a sector,
index, or industry based on trading
volume and price; and



reports that recommend increas-
ing or decreasing holding in sectors
or industries.

Additionally, some reports would not
generally be considered research
reports even if they do recommend
or rate individual securities or compa-
nies, including statistical summaries of
multiple companies’ financial data
that do not include any analysis of an
individual company’s data, periodic
reports or other communications pre-
pared for investment company share-
holders or discretionary investment
account clients that discuss past per-
formance or otherwise justify past
investment decisions, analyses pre-
pared for fewer than 15 persons and
internal communications not given to
customers.

What is a “research analyst”?

A research analyst is any natural per-
son who is primarily responsible for
the preparation of the content of a
research report. The definition is
broader than under existing SRO
Rules and the Sarbanes-Oxley Act in
that it can include any person who
prepares a research report – regard-
less of whether the person is associat-
ed with the broker-dealer – so long as
the research report is circulated, pub-
lished or distributed by a broker-dealer
or covered person.

The applicability of the definition is
also narrower than some existing
SRO requirements because it does not
extend to every person involved in
the preparation of a research report.
It only covers persons “primarily
responsible” for the content of the
reports. Consequently, junior analysts
may not be required to make the cer-
tification.

Are investment advisers and banks
exempt?

No. If the investment adviser or bank
is an associated person of a registered
broker-dealer and meets the definition

of a “covered person” described
above, Regulation AC would apply.

Although the Commission received
many comment letters supporting the
exemption of investment advisers and
banks, the Commission concluded
that investment advisers and banks
that do not meet the independence
requirements to avoid being a “cov-
ered person” under the rule face
potentially greater conflicts than other
investment advisers and banks. For
example, a broker-dealer’s investment
banking department could pressure its
investment adviser or bank affiliates
to comment favorably in research
reports or public appearances about
clients of the investment banking
department and, in some cases, even
attempt to funnel favorable research
through the exempt investment adviser
or bank.

However, the term “research analyst”
would not include personnel of an
investment adviser or a bank, such as
mutual fund portfolio managers, who
are not principally responsible for
preparing research reports, even if
the individuals are registered persons
of a broker-dealer.

What/who is not covered?

Third Party Research Analysts. A bro-
ker-dealer or covered person that
publishes a report prepared by a third
party research analyst will be exempt
from Regulation AC if the employer
of the analyst has no common offi-
cers or employees with the broker-
dealer or covered person and the bro-
ker-dealer or covered person main-
tains policies designed to prevent it
from influencing the activities of the
third party analyst and the content of
his or her research reports. An ana-
lyst would be a “third party research
analyst” with respect to a broker-deal-
er if the analyst was not employed by
the broker-dealer or any associated
person of that broker-dealer, and
with respect to a covered person, if

the analyst was not employed by the
covered person, the broker-dealer the
covered person is associated with, or
by an other associated person of the
broker-dealer the covered person is
associated with.

Certain Foreign Persons. Regulation AC
provides a narrow exception for for-
eign persons, located outside the
United States and not associated with
registered broker-dealers, who prepare
and provide research on foreign secu-
rities to major U.S. institutions in
accordance with Rule 15a-6(a)(2)
under the Securities Exchange Act of
1934.9 In addition, in the case of a
research analyst employed outside of
the United States by a foreign person
located outside of the United States,
Rule 502 of Regulation AC, which
requires certifications in connection
with public appearances, would only
apply to public appearances while the
research analyst is physically present
in the United States.

Bona Fide Publishers. Regulation AC
does not apply to publishers of any
bona fide newspaper, news magazine
or business or financial publication of
general and regular circulation who
are not registered or required to be
registered as broker-dealers or invest-
ment advisers.

Our investment management lawyers have
substantial experience with compliance
issues. If you have any questions regarding
the impact of this regulation on your busi-
ness, please feel free to contact any of the
attorneys listed below:
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Julie Allecta 415-856-7006
julieallecta@paulhastings.com

David A. Hearth 415-856-7007
davidhearth@paulhastings.com

Mitchell E. Nichter 415-856-7009
mitchellnichter@paulhastings.com

Catherine M. MacGregor 415-856-7068
catherinemacgregor@paulhastings.com



Adam Mizock 415-856-7094
adammizock@paulhastings.com

Thao H. Ngo 415-856-7049
thaongo@paulhastings.com
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Michael R. Rosella 212-318-6800
mikerosella@paulhastings.com

Michael L. Zuppone 212-318-6906
michaelzuppone@paulhastings.com

Gary D. Rawitz 212-318-6877
garyrawitz@paulhastings.com

Robert A. Boresta 212-318-6272
robertboresta@paulhastings.com

Kathleen D. Fuentes 212-318-6569
kathleenfuentes@paulhastings.com

Joshua H. Sternoff 212-318-6011
joshsternoff@paulhastings.com

Brian F. Hurley 212-318-6531
brianhurley@paulhastings.com

Arlene A. Morris 212-318-6042
arlenemorris@paulhastings.com

Joseph M. Morrissey 212-318-6917
josephmorrissey@paulhastings.com

Christopher J. Tafone 212-318-6713
christophertafone@paulhastings.com

Matthew van Wormer 212-318-6962
matthewvanwormer@paulhastings.com
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Robert E. Carlson 213-683-6299
robertcarlson@paulhastings.com

Michael Glazer 213-683-6207
michaelglazer@paulhastings.com

Chad C. Conwell 213-683-6158
chadconwell@paulhastings.com

Laurie A. Dee 213-683-6163
lauriedee@paulhastings.com
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Wendell M. Faria 202-508-9574
wendellfaria@paulhastings.com

1 Final Rule: Regulation Analyst Certification, Securities Act Release No. 33-8193, Exchange Act Release No. 34-47384
(February 20, 2003).
2 See Joint Memorandum of NASD and the NYSE Released June 26, 2002.
3 The self-regulatory organizations (“SROs”) have proposed additional changes to the rules governing research analysts. See 68
Fed. Reg. 4,826 (2003). These rules, if adopted as proposed, will place further restrictions on research analysts, as well as
impose additional requirements on research reports issued by broker-dealers. Moreover, it is expected that the Commission
and/or the SROs will propose additional rules pursuant to Section 501.
4 See NASD Conduct Rule 2711(h)(11) and NYSE Rule 472(k)(2).
5 See the Release, note 1 at Section I.G.
6 The Commission notes, however, that Regulation AC does not alter any existing obligations under the federal securities laws.
Even without the rule, analysts could still be found to have violated the anti-fraud provisions of the Securities Act if they make
baseless recommendations or recommendations they disbelieve.
7 Regulation AC only requires disclosure where the analyst’s compensation  is related to the specific recommendations or views
expressed in the report. It is not intended to require disclosure of the analyst’s compensation  that is based on the performance
of the analyst’s views. For example, Regulation AC would not require disclosure if the analyst is compensated as a result of the
analyst’s predictions regarding a stock’s performance proving correct.
8 Regulation AC states that covered persons do not include an associated person who is an investment adviser “not registered
with the Commission as an investment adviser because of the prohibition of section 203A of the Investment Advisers Act of
1940 (15 U.S.C. 80b-3a)” and not registered or required to be registered with the Commission as a broker or dealer.

Section 203A generally prohibits investment advisers from registering with the Commission unless they manage at least $25
million in assets or act as an adviser to an investment company registered under the Investment Company Act of 1940, as
amended. Advisers who are prohibited from registering with the Commission under Section 203A are subject to state registra-
tion, licensing or qualification. Regulation AC does not apply to such persons unless they are registered or required to be regis-
tered as a broker-dealer. However, Regulation AC does apply to investment advisers who (a) are associated with a broker-dealer
and (b) are registered with the Commission as an investment adviser or not registered as an adviser in reliance on Section
203(b). Section 203(b) provides a de minimus exemption from registration for certain advisers who have fewer than 15 clients
and do not hold themselves out as investment advisers. Advisers to many hedge funds rely on the Section 203(b) exemption.
To the extent that such advisers are associated with a broker-dealer they would be covered under Regulation AC.

Further, an associated person of a broker-dealer who is not a covered person would continue to be subject to the federal
securities laws, including the anti-fraud provisions.
9 Under Rule 15a-6(a)(2), a foreign broker-dealer which is not licensed in the United States may furnish research reports to
“major U.S. institutional investors” and effect transactions in the securities discussed in the research reports, with or for those
major U.S. institutional investors, provided that the requirements in that rule are followed.
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