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Ninth Circuit Finding in Pharmaceutical Sales 
Reps Case is a Coup for Big Pharma 
BY NEAL MOLLEN, BARBARA JOHNSON, & DEREK BOTTCHER 

On February 14, 2011, the United States Court of Appeals for the Ninth Circuit handed employers (and 
particularly pharmaceutical manufacturers) an important Fair Labor Standards Act (“FLSA”) victory, 
concluding that defendant (and Paul Hastings client) SmithKline Beecham Corporation’s (“GSK”) 
pharmaceutical sales representatives (“PSRs”) were “outside sales” employees, and thus properly 
classified as exempt from the FLSA overtime-pay requirements.  (Click here for the decision). In doing 
so, the Ninth Circuit explicitly rejected the views of Department of Labor’ expressed in an amicus brief 
filed in support of the plaintiffs’ appeal. In holding that PSRs are exempt outside salespeople, the 
Ninth Circuit also disagreed with the Second Circuit’s interpretation of the same FLSA exemption in an 
earlier case. In re Novartis Wage & Hour Litigation, 711 F.3d 141 (2d Cir. 2010). This division of 
authority sets the stage for potential review by the United States Supreme Court. 

The case is of singular importance to pharmaceutical manufacturers because for 70 years, the 
industry’s sales model has been built on the understanding that PSRs are properly treated as exempt. 
But more broadly, the decision strikes a blow at DOL’s use of amicus briefs as a method for 
announcing new substantive standards.  

Brief Background 

The plaintiffs argued in the district court and again on appeal that GSK’s PSRs could not be considered 
exempt outside sales-persons because PSRs do not “sell” as that term is commonly understood. 
Because the physicians on whom PSRs call typically do not buy GSK drugs or inventory from them, no 
money-for-product exchange occurs when the PSR does his or her job. And because no such exchange 
occurs, plaintiffs argued, no “sale” occurs. The district court, however, granted GSK’s motion for 
summary judgment, concluding that the exemption had to be applied in a practical manner, and that 
PSRs sell as that term is used in the industry, even if it is an atypical form of sales. On appeal to the 
Ninth Circuit, the plaintiffs made the same arguments they had advanced below, but they did so with 
the support of an amicus brief filed by the United States Department of Labor. DOL adopted the 
plaintiffs’ arguments wholesale and argued that those views were entitled to “controlling” deference 
from the appellate court.  

DOL Given Little Deference 

So-called Auer deference usually entitles an administrative agency to nearly-controlling deference 
when it offers an interpretation of its own regulations in an amicus brief so long as the regulation was 
ambiguous. DOL asked the Ninth Circuit for Auer deference to its views on the outside sales 
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exemption, just as it had before the Second Circuit. Unlike the Second Circuit, however, the Ninth 
Circuit refused to grant the DOL Auer deference, criticizing both the DOL’s conclusions, and the 
procedure it had used to arrive at them. 

The court concluded that deference to the DOL brief was not warranted because the views offered in 
the brief added nothing to the statutory language on what it means to “sell.” Section 3(k) of the FLSA 
defines the terms “‘[s]ale’ or ‘sell’ [to] include[] any sale, exchange, contract to sell, consignment for 
sale, shipment for sale, or other disposition.” 29 U.S.C. § 203(k). DOL’s regulations incorporate this 
definition, declaring that a salesman is someone who either “make[s] sales within the meaning of 
section 3(k) of the [FLSA]” or someone who “obtain[s] orders or contracts.” Accordingly, DOL’s 
regulations — which the amicus brief claimed to be interpreting — merely “parroted” the statute, 
declaring that a “sale” means a “sale.” Thus, instead of construing DOL’s regulation, the court 
reasoned, the amicus brief had effectively tried to interpret the FLSA’s statutory language — a task 
that does not earn Auer deference: “Were we to accept the Secretary’s offer, and give controlling 
deference even where there exists no meaningful regulatory language to interpret, we would unduly 
expand Auer’s applicability to interpretations of statutes expressed for the first time in case-by-case 
amicus filings.”  

Ninth Circuit: Because PSRs Engage in Sales “In Some Sense,” They Are Exempt 

Having concluded that Auer deference was not warranted, the court determined that DOL’s rationale 
was simply not convincing and would not be followed. The court held that for more than 70 years, DOL 
had instructed that the definition of what constitutes a “sale” had been broad, practical, and sensitive 
to the nuances in given industries. Since 1940 and as recently as 2004, DOL had instructed employers 
that an individual is engaged in sales work if he or she “in some sense make[s] a sale” (emphasis 
provided by DOL). The court found that PSRs, in some sense, engage in sales sufficiently to be 
considered exempt outside salespeople under the FLSA. 

The court observed that PSRs engage in sales in every sense permitted within the confines of the 
heavily-regulated pharmaceutical industry. Although PSRs are prohibited by federal law from directly 
selling drugs to end-users (patients), PSRs are hired for their sales experience, they are trained in 
sales methods, they encourage physicians to prescribe their products, and they receive commission-
based compensation that is tied to their sales results. The court recognized what GSK and other drug 
manufacturers have long argued: that the physician is typically the real decision-maker in the sale of 
prescription drugs, and the “sale” occurs when the physician commits to prescribe the product at the 
end of a successful call. These commitments, while non-binding, are nevertheless treated as 
meaningful because they formed the basis of GSK’s decisions to reward its PSRs with increased 
commissions when a physician increases his or her use of a drug “sold” by the PSR. As the court said, 
“we are unable to accept an argument that fails to account for industry customs and emphasizes 
formalism over practicality, in particular the argument that ‘obtaining a commitment to buy’ is the sine 
qua non of the [outside salesman] exemption.” 

The DOL Cannot Suddenly, Informally, and Retroactively Redefine the Meaning of 
Sales After 70 Years of Nonfeasance 

The court concluded its opinion with a parting shot at DOL, and one that should give comfort to 
employers worrying that an administrative agency might attempt to redefine a long-understood 
statutory standard after decades of unquestioned practice and do so informally in a lower court brief. 
The court observed that DOL had “acquiesce[d] in the sales practices of the drug industry for over 
seventy years.” “Detail men,” the court observed, have practiced their craft in essentially the same 
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way since the outside sales exemption was created in 1938 and have always been considered exempt 
outside salesmen under the FLSA. Until its amicus brief in Novartis, the DOL had never challenged that 
classification. An “about-face regulation, expressed in ad hoc amicus filings, is not enough to 
overcome decades of DOL nonfeasance and the consistent message to employers that a salesman is 
someone who ‘in some sense’ sells.” 

Practical Consequences 

The Second and Ninth Circuits have now disagreed on two fundamental questions worthy of Supreme 
Court review. First, and most specifically, the courts have taken irreconcilable positions on what it 
means to “sell” within the meaning of the FLSA — a term that appears throughout the Act in places 
other than the outside sales exemption. More generally, the two courts disagree strongly about the 
level of deference to which DOL is entitled in this context, if any is due at all. A petition for a writ of 
certiorari is already pending before the Supreme Court in the Novartis case, and the result in GSK 
seems certain to make a grant of that petition more likely. 
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