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Treasury Issues Proposed Regulations Expanding the 
Definition of Publicly Traded Property 
BY ANDREW M. SHORT & MATTHEW G. BRIGHAM 

On January 6, 2011, the Treasury Department and the Internal Revenue Service (the “IRS”) issued 
proposed regulations (the “Proposed Regulations”) amending the current rules for classifying property 
as publicly traded for purposes of determining the issue price of a debt instrument. The issue price of 
a debt instrument has important income tax consequences. For example, the difference between the 
issue price and the stated redemption price at maturity, commonly known as the face value of the 
debt, measures whether there is any original issue discount (“OID”) on the instrument.1 Additionally, a 
debt-for-debt exchange involving publicly traded property (including a significant modification of 
existing debt) may result in a reduced issue price for the new debt, which generally would produce 
cancellation of indebtedness income for the issuer, a loss for the holder whose basis is greater than 
the issue price of the new debt, and OID  that generally must be accounted for by both the issuer and 
the holder of the new debt.  

Background 

The issue price of a debt instrument is determined either under Section 1273(b) or Section 1274 of 
the Internal Revenue Code (the “Code”). Generally, when a debt instrument is issued for property and 
the debt instrument is part of an issue some or all of which is traded on an established securities 
market (“publicly traded”), the issue price of the debt instrument is the fair market value of the debt 
instrument. Additionally, if the debt instrument is issued for stocks and securities (or other property) 
that are publicly traded, the issue price of the debt instrument is the fair market value of the property 
for which it is issued.2 If there is no public trading, then under Section 1274 generally the issue price 
is the stated principal amount if the debt instrument provides for adequate stated interest and is the 
imputed principal amount if it does not.3 IRS officials recently stated that taxpayers should use the fair 
market value if one can be discerned and should only rely on Section 1274 as a back stop. 

Currently, a debt instrument’s issue price is determined under Section 1273’s fair market value rules if 
either the debt instrument or the property for which the debt instrument is exchanged is described in 
Treasury Regulation Section 1.1273-2(f)(2) through (f)(5) at any time during the 30 days before or 
after the issue date.4 This includes: (i) Exchange Listed Property, (ii) Market Traded Property, 
(iii) property that appears on a Quotation Medium, and (iv) Readily Quotable Property. 

Property is “Exchange Listed Property” if it is listed on: (a) a national securities exchange registered 
under the Securities and Exchange Act of 1934 (the “‘34 Act”); (b) an interdealer quotation system 
sponsored by a national securities association registered under the ‘34 Act; or (c) certain international 
stock exchanges.5 

“Market Traded Property” is property of a kind that is traded on a contract market designated by the 
Commodities Futures Trading Commission (the “CFTC”) or an interbank market.6 
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A “Quotation Medium” is a system of general circulation, such as a computer listing disseminated to 
subscribing brokers, dealers or traders, that provides a reasonable basis to determine the fair market 
value of property by disseminating either (i) recent price quotations of one or more identified brokers, 
dealers, or traders, or (ii) actual prices of recent sales transactions.7 The NYSBA has noted that some 
practitioners take the view that “soft” or “indicative” quotes should not constitute “recent price 
quotations” since they could be viewed simply as advertising.8 However, even with “firm” or 
“executable” quotes the final prices are still determined by negotiations, influenced by the lot size and 
often different from the quotes.9 A Quotation Medium does not include a directory or listing of brokers, 
dealers, or traders for specific securities that provides neither price quotation nor actual prices of 
recent sales transactions.10 Additionally, the current regulations specifically exclude yellow sheets from 
the definition of Quotation Medium.11 

A debt instrument is “Readily Quotable Property” if price quotations are readily available from dealers, 
brokers, or traders.12 However, this broad general definition is limited by a number of safe harbors 
that exclude a debt instrument if (i) no other debt instrument of the issuer (or a person who 
guarantees the debt instrument) is either Exchange Listed Property, Market Traded Property, or 
property appearing on a Quotation Medium (“Traded Debt”); (ii) the original stated principal amount 
of the issue that includes the debt instrument does not exceed $25 million; (iii) the conditions and 
covenants relating to the issuer’s performance with respect to the debt instrument are materially less 
restrictive than those included in all of the issuer’s other Traded Debt (e.g., the debt instrument is 
subordinated to the issuer’s other Traded Debt); or (iv) the debt instrument matures more than 3 
years after the latest maturity date of the issuer’s other Traded Debt.13  

The Proposed Regulations 

The preamble to the Proposed Regulations states that the Treasury Department and IRS believe that 
the publicly traded standard is intended to be interpreted broadly and the Proposed Regulations are 
intended to simplify and clarify the determination of whether property is publicly traded.14 These 
changes will help distressed debt investors, but will also result in more cancellation of indebtedness 
income to issuers in debt work-outs. Like the current regulations, the Proposed Regulations identify 
four ways for property to be publicly traded (discussed below). The Proposed Regulations have 
reduced the time period for making this determination from 30 days before and after the issue date to 
the 31 day period that ends 15 days after the issue date of the debt instrument (the “31-day 
window”).15 The Proposed Regulations state that the fair market value of the property will be 
presumed to be the price determined under one of the four methods.16 However, if there is more than 
one price or quote, a taxpayer is permitted to reconcile the competing prices or quotes in a reasonable 
manner.17 Additionally, the Proposed Regulations provide exceptions for debt instruments where there 
is de minimis trading and debt instruments that are part of small issuances. Under the de minimis 
exception, a debt instrument is not publicly traded if (a) each trade of such instrument during the 31-
day window is for no more than $1 million; and (b) the aggregate amount of all such trades does not 
exceed $5 million. Under the small issuance exception, a debt instrument is not publicly traded if the 
original stated principal amount of the issue does not exceed $50 million. 

The first type of property is exchange listed property. This includes (i) a national securities exchange 
registered under the ‘34 Act, (ii) a contract market designated by the CFTC; (iii) a foreign exchange 
that is officially recognized, sanctioned, regulated or supervised by a governmental authority of the 
foreign country in which the market is located; and (iv) any other exchange that the Commissioner of 
the IRS identifies in published guidance.18 The new definition of exchange listed property is a 
combination of the current definitions of Exchange Listed Property and Market Traded property. 
However, the Proposed Regulations do not include a reference to an interdealer quotation system and 
have also removed the reference to an interbank market. Also, unlike the current regulations, the 
Proposed Regulations do not identify specific foreign exchanges, but instead provide broad factual 
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criteria for determining whether a foreign exchanges qualifies. This new definition provides much more 
clarity than the current regulations. As noted in the preamble, currently no interdealer quotation 
system exists and none are contemplated. Commentators have also complained that the definition of 
interbank market was unclear. Furthermore, the current list of foreign exchanges is outdated. By 
providing a list of criteria from which a foreign exchange will qualify, the Proposed Regulations enable 
the list of included foreign exchanges to evolve without the need for updating by the IRS. 

Second, property is publicly traded if the price for an executed purchase or sale of the property 
appears in a medium that is made available to persons that regularly purchase or sell debt 
instruments (including prices provided only to certain customers or subscribers), or persons that 
broker purchases or sales of debt instruments (“Sales Price Property”).19 The preamble states that 
even one sale reported electronically at any time in the 31-day window, such as on TRACE, would 
cause the instrument to be publicly traded, as would other pricing services and trading platforms that 
report prices of executed sales on a general basis or to subscribers.20 TRACE is the Trade Reporting 
and Compliance Engine of the Financial Industry Regulatory Authority (“FINRA”). FINRA members are 
obligated to report all corporate bond transactions to TRACE, but TRACE only publicly disseminates 
information for bonds sold in Section 144a offerings that are registered with the Securities and 
Exchange Commission. 

The third type of property is property where a firm quote to buy or sell the property is available (“Firm 
Quote Property”).21 A firm quote exists when a price quote is available from at least one broker, 
dealer, or pricing service (including a price provided only to certain customers or to subscribers) for 
property and the quoted price is substantially the same as the price for which the property could be 
bought or sold.22 Additionally, the identity of the person providing the quote must be reasonably 
ascertainable.23 The price quote may be labeled as a firm or executable quote, or the price quote may 
be treated as such as a matter of law or industry practice.24 Sales Price Property and Firm Quote 
Property are expansions on the two types of Quotation Mediums under the current Treasury 
Regulations. While property appearing on a Quotation Medium covers the largest number of debt 
instruments that are considered publicly traded, currently, there is no consistent uniform practice for 
defining a Quotation Medium. Commentators believe that the accessibility of the Quotation Medium is 
an issue under the current Treasury Regulations. If only a certain range of permitted customers can 
gain access to the quotes, it may fail to meet the definition of “a system of general circulation.” The 
Proposed Regulations make clear that prices or quotes which are available only to certain customers 
or subscribers will not prevent the debt instrument from being publicly traded. Additionally, the 
Proposed Regulations clarify that only firm quotes qualify under this rule and provide specific 
requirements for determining whether a quote qualifies as a firm quote. 

Perhaps the biggest change is that an indicative quote will also cause the property to be publicly 
traded (“Indicative Quote Property”).25 An indicative quote is a price quote (other than a firm quote) 
that is available from at least one broker, dealer, or pricing service (including a price provided only to 
certain customers or subscribers).26 If there are only indicative quotes for the property, and the 
taxpayer determines that the quote (or average quotes) materially misrepresents the fair market 
value of the property, the taxpayer can use any reasonable method to determine the fair market value 
of the property.27 However, the taxpayer has the burden of demonstrating that the method it uses 
more accurately reflects the price of the property.28 The Proposed Regulations specifically state that a 
volume discount or control premium will not be considered to create a material misrepresentation of 
value for these purposes.29 Indicative Quote Property is very similar to Readily Quotable Property 
under the current Treasury Regulations. Commentators have noted that while the general definition 
for Readily Quotable Property is quite broad, due to its many safe harbors, a debt instrument is rarely 
considered Readily Quotable Property. The Proposed Regulations do not contain any safe harbors that 
are specific to Indicative Quote Property. This will allow a number of debt instruments that were 
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caught by the safe harbors under Readily Quotable Property to be treated as publicly traded property 
under the Proposed Regulations. However, the $50 million small issuance exception is twice as large 
as one of the safe harbors in the current Treasury Regulations and will therefore provide protection to 
some debt instruments that would otherwise be treated as publicly traded property under the 
Indicative Quote Property provision. 

Effective Date 

The Proposed Regulations are effective for any debt instrument issued on or after the publication of 
the Treasury decision adopting them as final regulations.30  

Impact 

The Proposed Regulations broaden the application of the publicly traded property rules and clarify the 
requirements for a debt instrument to be treated as publicly traded property or issued for publicly 
traded property. Under this expanded definition of publicly traded property, vulture funds, and other 
investors in distressed debt will have an issue price and amount realized on a deemed exchange 
resulting from a loan work-out that is close to the discounted price they paid for the debt in the 
secondary market. This will allow them to avoid recognizing gain in many debt work-outs. However, 
the Proposed Regulations will cause more borrowers to realize cancellation of indebtedness income 
(“CODI”) as a result of loan work-outs than under the current regulations. Borrowers will be forced to 
rely on the CODI exceptions under Section 108 of the Code in order to defer recognition of income on 
loan work-outs.  

For example, a fund acquires an issuer’s debt with a face amount of $10 million for $5 million. Shortly 
thereafter, the fund and the issuer agree to restructure the debt. The terms of the restructuring 
significantly modify the debt resulting in a deemed exchange of old debt for new debt by the fund and 
the debtor. Leaving aside the de minimis trading and small issuance exceptions mentioned above, the 
tax results to both parties are dependent on whether the debt is publicly traded. 

 If either the old debt or new debt is publicly traded with a fair market value of $5 million, the 
issuer has CODI of $5 million as it is considered to have satisfied the old debt for $5 million, 
the issue price of the new debt. The fund’s amount realized on the exchange is also equal to 
the issue price of the new debt. Therefore, the fund has no gain or loss on the exchange as 
its $5 million cost basis in the debt equals its amount realized. The fund, however, is 
generally required to include $5 million of OID in income over the remaining term of the new 
debt using a constant yield-to-maturity method. 

 If neither the old debt nor the new debt is publicly traded, the partnership does not have 
CODI as it is considered to have satisfied the old debt for $10 million, the issue price of the 
new debt. However, except as described below, the fund’s amount realized is now $10 
million resulting in a $5 million gain for the fund on the exchange. 

 In the case of non-publicly traded debt, if the issuer was a corporation and the debt is a 
“security” for U.S. federal income tax purposes,31 the fund’s exchange of old debt for new 
debt would be a recapitalization of the debtor, with the fund recognizing no gain or loss on 
the exchange. The borrower would not have CODI as it is deemed to have satisfied the old 
$10 million debt with $10 million, the issue price of the new debt.
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta  

Michael D. Haun 
1.404.815.2279 
michaelhaun@paulhastings.com 

New York 

Andrew M. Short 
1.212.318.6018 
andrewshort@paulhastings.com  

Matthew G. Brigham 
1.212.318.6678  
matthewbrigham@paulhastings.com 

 

Orange County 

Douglas A. Schaaf 
1.714.668.6221  
dougschaaf@paulhastings.com 
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