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FCC Adopts Controversial Net Neutrality Rules 
Governing Broadband Internet Access Services  
BY CARL W. NORTHROP, MICHAEL LAZARUS & DAVID DARWIN  

The Federal Communications Commission (the “FCC” or “Commission”) recently released an Order in a 
notice and comment rulemaking proceeding imposing regulatory requirements on both fixed and 
wireless communications service providers who provide broadband access to the Internet. Preserving 
the Open Internet; Broadband Industry Practices, Report and Order, GN Docket No. 09-191, WC 
Docket No. 07-52, FCC 10-201 (rel. Dec. 23, 2010). The regulations, which are commonly referred to 
as the “Net Neutrality” or “Open Internet” rules, were adopted in a politically charged atmosphere on 
a 3 to 2 vote along party lines, and are certain to generate ongoing debate, legal challenges and, 
perhaps, Congressional attention. In the meantime, communications service providers, as well as 
providers of “edge” services (content, application, service and equipment providers and 
manufacturers) and investors in telecommunications networks and technologies need to factor the Net 
Neutrality regulations into their business plans.   

In the Order, the Commission found that broadband Internet service providers previously have 
“endanger[ed] the Internet’s openness by blocking or degrading content and applications without 
disclosing their practices to end users and edge providers.” As a consequence, the FCC found Net 
Neutrality rules to be necessary and appropriate to provide incentives for further broadband 
deployment and adoption and ensure that “the Internet’s openness will continue, that there is a forum 
and procedure for resolving alleged open Internet violations, and that broadband providers may 
reasonably manage their networks and innovate with respect to network technologies and business 
models.”   

The resulting rules are intended by the FCC to prevent or discourage broadband Internet service 
providers from acting unfairly as gatekeepers to the Internet by blocking or discriminating against 
third-party providers of content, applications or devices. Specifically, the Commission has mandated 
that broadband Internet access service providers (1) follow transparency rules that require them to 
make available public information regarding their network management practices; (2) not block access 
to lawful websites; and (3) not favor third party services and applications in which the service provider 
has a financial interest. In the case of fixed (non-mobile) broadband Internet access service providers 
(e.g., cable companies, landline telephone companies), the Commission also prohibits unreasonable 
discrimination against any third party services, and blocking of non-harmful devices, applications or 
content. All of the requirements are subject to the right of the broadband Internet access service 
provider to adopt reasonable network management practices.  
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The Commission ordered that the rules be applied to all “broadband Internet access services.” The 
Commission has defined this term to include services over wire, terrestrial wireless, satellite, and 
other platforms providing “the capability to transmit data to and receive data from all or substantially 
all Internet endpoints.” The new regulations also apply to “functionally equivalent services” in order to 
prevent the evasion of the rules. As noted in greater detail below, the Commission established 
different requirements for fixed wireline (for example, cable and landline telephone providers) and 
mobile broadband Internet access service providers. The Commission determined that the new rules 
would only apply to the provision of broadband Internet access services, and not to providers of edge 
services (content, application, service and equipment providers and manufacturers), dial-up Internet 
access service, or coffee shops, bookstores, airlines, and other entities that acquire Internet service 
from a broadband provider to enable their patrons to access the Internet from their establishments.   

The Commission’s Net Neutrality rules are scheduled to become effective 60 days after the date of the 
Federal Register notice announcing the decision of the Office of Management and Budget (OMB) 
approving the information collection requirements mandated by the new rules. Opponents of the Net 
Neutrality regulations are likely to oppose OMB approval, so it is uncertain when the 60 day clock will 
start to run. In the meantime, we expect these rules to be subject to legal challenges at the 
Commission and/or in the courts, but the filing of a legal challenge will not prevent the rules from 
taking effect in the absence of a stay. Indeed, two companies, Verizon Communications Inc. and 
MetroPCS Communications, Inc. (along with each company’s subsidiaries and affiliates) have already 
filed Petitions for Review of the Order with the Court of Appeals for the District of Columbia Circuit, 
and other entities are expected to appeal as well – perhaps in different venues (the question of what 
Court is the proper venue may in fact be the first substantive issue that arises if additional appeals are 
in fact filed). Legislative initiatives designed to overturn the Commission’s Order also are underway. 
But, in a divided Congress, the prospects for legislative action are uncertain, and the White House 
previously has signaled its support for Net Neutrality regulations and could veto any Net Neutrality-
related bill that is passed. 

I. Net Neutrality Requirements 

A. Transparency 

The rules will require public disclosure of certain provider information for all broadband Internet 
service providers. The transparency rule states that: 

• A person engaged in the provision of broadband Internet access service shall publicly 
disclose accurate information regarding the network management practices, performance, 
and commercial terms of its broadband Internet access services sufficient for consumers 
to make informed choices regarding use of such services and for content, application, 
service, and device providers to develop, market, and maintain Internet offerings.   

While the rules contain no strict set of information to be disclosed, the Order provides some guidance 
as to the types of information that may be included in such disclosures. The Commission notes that 
“effective disclosures will likely include some or all of the following types of information, timely and 
prominently disclosed in plain language accessible to current and prospective end users and edge 
providers, the Commission, and third parties who wish to monitor network management practices”: 

• Network Practices: including congestion management, application-specific behavior, device 
attachment rules, and security measures; 
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• Performance Characteristics: including service description and the impact of specialized 
services; 

• Commercial Terms: including pricing, privacy policies, and redress options. 

However, the Commission makes clear that this is not an exhaustive list or a safe harbor. 
Furthermore, the Commission found that such information should be “prominently display[ed]” on a 
public website and at the point of sale. This rule applies to both fixed and mobile broadband Internet 
providers. 

B. No Blocking and No Unreasonable Discrimination 

These rules were adopted by the Commission to prevent the blocking of Internet content, applications, 
devices and services. The following rules apply to fixed (wireline) broadband Internet providers. 

 A person engaged in the provision of fixed broadband Internet access service, insofar as 
such person is so engaged, shall not block lawful content, applications, services, or non-
harmful devices, subject to reasonable network management. 

 A person engaged in the provision of fixed broadband Internet access service, insofar as 
such person is so engaged, shall not unreasonably discriminate in transmitting lawful 
network traffic over a consumer’s broadband Internet access service. Reasonable network 
management shall not constitute unreasonable discrimination. 

The Commission held in its Order that broadband providers have incentives to interfere with third-
party services that compete with their own offerings. The Commission also fears collaborative efforts 
between broadband Internet access service providers and edge providers to exclude rival services. 
Additionally, the Commission believes that broadband access providers may use their positions as 
gatekeepers to extort edge service providers to pay for prioritization, or else face slower transmission 
rates. The Order explains that an evaluation of the reasonableness of discrimination would focus on 
“discrimination that harms an actual or potential competitor to the broadband provider (such as by 
degrading VoIP applications or services when the broadband provider offers telephone service), that 
harms end users (such as by inhibiting end users from accessing the content, applications, services, or 
devices of their choice), or that impairs free expression. . . .” The rules also explicitly provide that 
discrimination resulting from reasonable network management will not constitute unreasonable 
discrimination. Furthermore, the Order explains that “[d]ifferential treatment of traffic is more likely to 
be reasonable the more transparent to the end user that treatment is.” The Commission does note 
that these above regulations would not prohibit reasonable efforts by a provider of broadband Internet 
access service to address copyright infringement or other unlawful activity. 

C. Mobile Wireless Broadband 

Recognizing that “mobile broadband presents special considerations that suggest differences in how 
and when open Internet protections should apply,” the Commission has established less restrictive 
rules for mobile wireless broadband service providers. While the transparency rules described above 
will be the same for mobile wireless services as those for wireline services, the Commission will only 
restrict mobile wireless broadband service providers from blocking lawful websites; for certain 
applications for which the mobile broadband Internet service provider provides a competing service to 
the application, such as voice or video telephony service that competes with VoIP, blocking and 
discrimination will be prohibited. Recognizing that mobile wireless Internet access is in the early 
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stages of development and is “rapidly evolving,” and given that “most consumers have more choices 
for mobile broadband than for fixed,” the Commission found that mobile wireless services present 
special circumstances warranting limited application of nondiscrimination and no blocking rules. 
However, the Commission suggested that it may expand these rules in the future, after seeing the 
effects of the 700 MHz C Block openness requirements and observing the development and practices 
of mobile wireless broadband providers. The current rule states: 

 A person engaged in the provision of mobile broadband Internet access service, insofar as 
such person is so engaged, shall not block consumers from accessing lawful websites, 
subject to reasonable network management; nor shall such person block applications that 
compete with the provider’s voice or video telephony services, subject to reasonable network 
management.  

D. Reasonable Network Management 

All of the rules described above will allow for reasonable network management practices. The 
Commission defined reasonable network management as being: 

 reasonable if it is appropriate and tailored to achieving a legitimate network management 
purpose, taking into account the particular network architecture and technology of the 
broadband Internet access service. 

The definition used by the Commission is extremely vague, but acknowledges that reasonable network 
management may be different for fixed and mobile services. The Commission provides examples of 
what may be considered acceptable practices, iincluding certain security measures, traffic unwanted 
by the end user, measures in line with an end user’s desire for parental controls, and network 
congestion management. It is unclear at this point how the Commission will view reasonable network 
management practices, and how broadband Internet access service providers will be able to 
implement such practices. We anticipate this being a fertile battleground for differing interpretations in 
the future.   

E. Specialized Services 

The Commission has decided, at this time, not to take action on “specialized services” that fall outside 
the definition of “broadband Internet access services.” This term has been used generally to describe 
offerings provided over existing broadband facilities that amount to something less than full Internet 
service, such as facilities-based VoIP and Internet Protocol video services. However, the Commission 
notes that it intends to ensure that services falling outside this definition but still serving some 
functionally equivalent purpose will be governed by the Net Neutrality rules. Furthermore, the 
Commission will continue to monitor the development and evolution of the specialized services market 
and may revisit its regulation in the future. 

F. Enforcement 

In order to enforce these rules, the Commission will utilize three methods. First, the Commission will 
allow end users and edge providers to submit informal complaints through the Commission’s website, 
which will be used by the Enforcement Bureau to identify targets for investigation and action. Second, 
anyone may file formal complaints through procedures based on Part 76 cable access complaint rules. 
Finally, the Commission may initiate actions on its own, based on its observation of trends or other 
information. The Commission purposely left the rules surrounding reasonable network management 
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vague, and states that it will build a body of law for broadband Internet service providers to follow on 
a case-by-case basis. 

II. Commission Authority  

The Net Neutrality rules are controversial in part because they are viewed by some as a first step 
toward the regulation of the Internet, which has flourished largely free from Government regulation. 
The controversy has also been fueled by a prior court decision that casts doubt on the authority of the 
FCC to adopt rules of this nature. In April 2010, in a case involving the network management practices 
of Comcast Corporation, the Court of Appeals for the District of Columbia Circuit held that the 
Commission had failed to adequately demonstrate that it had the statutory authority to impose certain 
Open Internet policies. See Comcast Corp. v. FCC, 600 F.3d 642 (D.C. Cir. 2010). However, the Court 
left the door open for the Commission to revisit the issue and assert other sources of authority. The 
Order accepts this invitation. The main jurisdictional authority asserted by the Commission for these 
rules is centered around Section 706(a) of the 1996 Telecommunications Act, which requires the 
Commission to encourage broadband deployment by “utilizing, in a manner consistent with the public 
interest, convenience, and necessity, . . . measures that promote competition in the local 
telecommunications market, or other regulating methods that remove barriers to infrastructure 
investment.” However, because the Commission previously found Section 706 not to represent an 
independent grant of jurisdictional authority, the Order takes a “belts and suspenders” approach and 
cites a laundry list of other provisions from Titles II, III, and VI of the Communications Act to support 
its authority. Nevertheless, the two dissenting opinions of the Republican commissioners sharply 
criticize the Commission’s jurisdictional analysis. This jurisdictional analysis is expected to be a major 
focus of the anticipated judicial scrutiny. 

A copy of the Order is available at: 
http://www.fcc.gov/Daily_Releases/Daily_Business/2010/db1223/FCC-10-201A1.pdf.  

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings Washington, D.C. lawyers: 
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1.202.551.1725  
carlnorthrop@paulhastings.com 

 

Michael Lazarus 
1.202.551.1862 
michaellazarus@paulhastings.com 
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