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FASB Postpones Changes to Loss Contingency 
Disclosure Requirements Amid Widespread Criticism  
BY THOMAS A. ZACCARO & ADAM D. SCHNEIR  

The Financial Accounting Standards Board (“FASB”) has proposed significant amendments to 
Accounting Standards Codification Topic 450 (“ASC 450”), previously known as Statement of Financial 
Accounting Standards No. 5, which governs the disclosure of certain loss contingencies.1 According to 
FASB, the purpose of these revised standards is to enable financial statement users to understand the 
nature of loss contingencies, their potential magnitude, and their potential timing (if known). The 
proposed changes, which were published for comment on July 20, 2010 in an Exposure Draft 
(“Exposure Draft”), however, would significantly change the current loss contingency disclosure 
obligations of public and private companies by lowering the disclosure threshold and requiring the 
disclosure of additional qualitative and quantitative information.2  While these revised standards still 
seem to be under consideration, FASB recently postponed their implementation indefinitely amid 
widespread criticism.  

FASB initially proposed amendments to the loss contingency disclosure standards in June 2008. Public 
comments, however, severely criticized the previous proposal because certain disclosure requirements 
threatened to infringe upon the attorney-client privilege and attorney work product protections and 
were unfairly prejudicial against entities involved in ongoing litigation. Although the Exposure Draft 
may be less extreme than the previous proposal, the newly proposed amendments are still quite 
drastic and would require companies to make extensive new disclosures with respect to accruals and 
the potential magnitude of litigation loss contingencies.3  

Indeed, companies would likely have to disclose internal assessments, analyses, or judgments 
regarding likely litigation outcomes, which could place them at a severe and unfair disadvantage in 
reaching fairly negotiated settlements and in defending lawsuits. And, a company’s accrual disclosures 
could be used against it in the underlying litigation and the estimated likely loss (or lower range of 
likely loss) amounts could be unfairly used by plaintiffs as the probable “floor” for any negotiated 
settlements. Moreover, because such wide ranging disclosures would likely require the disclosure of 
internal assessments or judgments, they would also infringe upon well-established and critically 
important legal privileges and protections. Companies, particularly issuers of publicly traded securities, 
should therefore be extremely mindful of FASB’s proposed changes and the potentially severe and 
long-lasting impact that may result therefrom. 

Originally, FASB proposed that the proposed amendments become effective for public companies 
before the end of 2010.4  However, on October 27, 2010, FASB decided that a final standard will not 
become effective for the 2010 calendar year-end reporting period and that an effective date will be 
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decided upon in the future after it has “substantially concluded its redeliberations.”5  The negative 
comments and widespread dissatisfaction directed toward these proposed amendments is the likely 
cause of FASB’s decision to indefinitely postpone implementation of the changes.  

Current Standards 

Under the current ASC 450 standards, a company must accrue an estimated loss from a loss 
contingency if both of the following conditions are met: (1) information available prior to issuance of 
the financial statements indicates that it is probable that a liability has been incurred at the date of the 
financial statements, and (2) the amount of the loss can be reasonably estimated. Generally, when a 
loss is probable, but only a range of loss can be reasonably estimated, the company must accrue the 
best estimate within the range or the minimum amount within the range if no amount within the range 
is a better estimate than any other amount. However, if an accrual is not made for a loss contingency, 
or if loss exposure exists in excess of the amount accrued, a company must disclose the loss 
contingency if there is at least a reasonable possibility that a loss or an additional loss may have been 
incurred. Such disclosure shall indicate the nature of the contingency and provide an estimate of the 
possible loss, or range of loss, or state that an estimate cannot be made. 

Overall, the currently existing disclosure standards seem to provide a balanced approach to disclosure 
without requiring the unfairly prejudicial and legally protected disclosures contemplated by the 
proposed amendments.  

Proposed Amendments 

The Exposure Draft’s proposed amendments would retain the currently required disclosures under U.S. 
generally accepted accounting principles, but would also impose some very significant and quite 
problematic disclosure requisites concerning loss contingencies.  

Lowered Disclosure Threshold – Remote Loss Contingencies 

The current standards do not require disclosure for remote (i.e., slight chance) loss contingencies. The 
proposed amendments, however, would lower the disclosure threshold by requiring companies to 
disclose remote loss contingencies for asserted claims. Specifically, the disclosure of asserted, but 
remote, loss contingencies may be necessary – due to their nature, potential magnitude or timing – to 
inform financial statement users about a company’s vulnerability to a potential severe impact. The 
Exposure Draft defines “severe impact” as a higher threshold than material – it means a financially 
disruptive effect on the normal functioning of an entity and includes matters that are less than 
catastrophic.    

Under the newly proposed standards, companies would be required to exercise judgment in evaluating 
their specific situations and to consider the following factors when making their disclosure 
determinations about remote loss contingencies: (1) potential operational impact; (2) cost for 
defending contentions; and (3) amount of efforts and resource management that may have to be 
devoted to resolve the contingency. In this context, the amount of damages claimed by a plaintiff 
could be one factor considered in making the disclosure determination, but it would not, per se, 
necessarily require disclosure.  

For remote contingencies that satisfy the new disclosure threshold, companies would be required to 
disclose publicly available quantitative information (e.g., for litigation contingencies, the amount 
claimed by plaintiff or the amount of damages specified by expert testimony); other “non-privileged” 
information relevant to understanding the potential magnitude of loss; and information regarding 



 

  3 
 3 

possible recoveries from insurance and other sources, but only if such information has been provided 
to the plaintiff or is discoverable by the plaintiff or a regulatory agency. 

The current disclosure thresholds, however, would generally remain the same for asserted claims (i.e., 
there is a reasonable possibility loss may have been incurred) and unasserted claims (i.e., probable 
that a claim will be asserted and a reasonable possibility the outcome will be unfavorable). 

Prohibition on Considering Insurance Recoveries 

The proposed amendments would prohibit companies from considering the possibility of insurance 
recoveries or other indemnification agreements when evaluating the materiality of loss contingencies 
for disclosure purposes. Such a change would represent another significant departure from current 
standards and likely result in increased loss contingency disclosures. 

Expanded Qualitative Disclosure Requirements 

The Exposure Draft’s proposed amendments would require companies to disclose significantly more 
qualitative information than under the current standard. As drafted, the amendments would require 
the following disclosures regarding loss contingencies or similar classes of loss contingencies 
(assuming that one of the disclosure thresholds is satisfied): 

 Qualitative information regarding the nature and risks of the loss contingencies. 

 During early stages of asserted litigation contingencies, at a minimum, the parties’ contentions 
(e.g., basis of claim, claimed amount of damages, and/or basis for defense). 

 In subsequent reporting periods, companies will be required to make more extensive 
disclosures when additional information regarding a potential unfavorable outcome becomes 
available. Companies are also required to disclose the anticipated timing of, or the next steps 
in, the resolution of individually material asserted litigation contingencies. 

 For individually material contingencies, sufficient detailed information to enable financial 
statement users to obtain additional information from publicly available sources such as court 
records. Regarding a litigation contingency, for example, the company would be required to 
disclose the name of the court, the date that the proceedings were instituted, the principal 
parties, a description of the facts allegedly underlying the proceedings, and the current status. 

 If a company discloses on an “aggregated basis,” it must provide the basis for aggregation and 
enough information so that financial statement users can understand the nature, potential 
magnitude, and potential timing (if known) of the loss. 

Expanded Quantitative Disclosure Requirements 

The proposed amendments would also require the disclosure of the following quantitative information 
regarding all contingencies that are at least “reasonably possible” (i.e., more than remote): 

 Publicly available quantitative information (e.g., the amount claimed by the plaintiff or the 
damages amount specified by expert testimony). 

 If estimable, the possible loss or range of loss and the amount accrued (if any). 
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 If possible loss or range of loss cannot be estimated, a statement that an estimate cannot be 
made (and the reason why). 

 Other “non-privileged” information relevant to a financial statement users understanding of 
the potential magnitude of possible loss. 

 Information regarding possible recoveries from insurance and other sources – but only if such 
information has been provided to the plaintiff (in a litigation contingency), is discoverable by 
the plaintiff or a regulatory agency, or relates to a recognized receivable for such recoveries. 
Further, if the insurance company has denied, contested, or reserved its rights regarding a 
company’s recovery claim, the company must disclose such fact.  

Similar to the proposed qualitative disclosures discussed above, certain of the quantitative disclosure 
proposals also potentially require the disclosure of privileged or protected information concerning 
ongoing litigation. Indeed, the “non-privileged” provision itself seems to contemplate the disclosure of 
information derived from privileged or protected analyses. Further, the “non-privileged” provision,  
combined with the other extensive new disclosure provisions, may unfairly provide the plaintiff with 
additional ammunition to use against a company in litigation. 

Tabular Reconciliation 

In addition, the Exposure Draft would require that companies provide, for every annual and interim 
reporting period in which a statement of financial position/performance is presented, a tabular 
reconciliation of accrued loss contingencies. The proposed table would specifically require 
reconciliations by class as well as the following information: (a) carrying amounts of the accruals at 
the beginning and end of the period; (b) amount accrued during the period for new loss contingencies 
recognized; (c) increases for changes in estimates for loss contingencies recognized in prior periods 
(d) decreases for changes in estimates for loss contingencies recognized in prior periods; 
and (e) decreases for cash payments or other forms of settlement during the period. Loss 
contingencies would be excluded from the tabular reconciliation, however, if their underlying cause 
and ultimate settlement occurred in the same period. In addition to the table, public companies would 
also be required to describe the significant activity included in the reconciliations and disclose the line 
items in the statement of financial position/performance in which recognized (accrued) loss 
contingencies are included.  

By requiring such detailed disclosures concerning loss contingencies, the proposed tabular 
reconciliation would likely result in unfair prejudice against companies involved in ongoing litigation. 
Indeed, such proposed changes could lead to overly intrusive and unfair discovery by the plaintiff to 
the extent the accrual changes can be linked to a specific lawsuit or contingency.  

Aggregation 

The Exposure Draft’s proposed amendments would also permit companies to aggregate appropriate 
classes or similar types of loss contingencies for disclosure purposes if such disclosures are 
understandable and not too detailed. If a company decides to provide such aggregated disclosures, it 
must disclose the basis for aggregation. In making its determination, the company would need to 
evaluate whether the contingencies are sufficiently similar to be included in one class based primarily 
on their nature, terms, and characteristics. For example, aggregating amounts related to class actions 
and those related to individual lawsuits, or aggregating lawsuits in jurisdictions with different legal 
characteristics that could affect the potential timing or magnitude of loss, may not be appropriate. On 
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the other hand, companies may aggregate claims based on their different segments or product lines; 
or if they have a large number of similar claims for a single product and the claim amounts are not 
material individually, but are material on an aggregated basis. When evaluating the appropriate level 
of aggregation, the company would need to exercise judgment and strike a balance between obscuring 
important information by over-aggregation and overburdening financial statement users with 
excessive detail that may not assist them in understanding the nature, potential magnitude, and 
potential timing (if known) of the entity’s loss contingencies. 

Aggregation may, however, prove to be overly difficult, time consuming, and problematic for large 
public companies involved with significant amounts and varying types of litigation. Further, 
aggregated disclosures could also result in unfair prejudice against companies involved in litigation 
because they would potentially allow the plaintiff to determine certain information regarding their 
specific case (such as whether the aggregated accrual amount includes the plaintiff’s case; the amount 
the company accrued for plaintiff’s case; and whether the company’s valuation of plaintiff’s case 
changed over time). 

Conclusion 

The Exposure Draft’s proposed amendments regarding loss contingencies would impose significant 
additional disclosure requirements for both public and private companies. Indeed, companies would be 
required to disclose more extensive and intrusive qualitative and quantitative information about these 
loss contingencies. As a result, the proposed amendments would likely invade well-established and 
critically important legal privileges and protections and could subject companies (particularly issuers of 
publicly traded securities) to unfair prejudice throughout the litigation process. Companies should 
therefore be extremely mindful of these significant and potentially severe changes. Finally, although 
the widespread criticism directed at the proposed amendments has likely resulted in their 
postponement for now, it remains unclear whether FASB will continue to seek their implementation or 
allow the current standards – which seem to provide a more-balanced approach to disclosure – to 
remain in place. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles 

Joshua G. Hamilton 
1.213.683.6186 
joshuahamilton@paulhastings.com 

Thomas P. O'Brien 
1.213.683.6146 
thomasobrien@paulhastings.com 

Howard M. Privette 
213.683.6229 
howardprivette@paulhastings.com 

Adam D. Schneir 
1.213.683.6351 
adamschneir@paulhastings.com  
 
William F. Sullivan 
1.213.683.6252 
williamsullivan@paulhastings.com 

Thomas A. Zaccaro 
1.213.683.6285 
thomaszaccaro@paulhastings.com 

New York 

Kenneth M. Breen 
1.212.318.6344 
kennethbreen@paulhastings.com 

Alan J. Brudner 
1.212.318.6262 
alanbrudner@paulhastings.com 

Sean T. Haran 
1.212.318.6094 
seanharan@paulhastings.com 

Douglas Koff 
1.212.318.6772 
douglaskoff@paulhastings.com 

Kevin Logue 
1.212.318.6039 
kevinlogue@paulhastings.com 

Keith Miller 
1.212.318.6005 
keithmiller@paulhastings.com 

Barry G. Sher 
1.212.318.6085 
barrysher@paulhastings.com 

Carla R. Walworth 
1.212.318.6466 
carlawalworth@paulhastings.com 

Palo Alto 

Peter M. Stone 
1.650.320.1843 
peterstone@paulhastings.com 

San Diego 

Christopher H. McGrath 
1.858.458.3027 
chrismcgrath@paulhastings.com 

San Francisco 

Grace Carter 
1.415.865.7015 
gracecarter@paulhastings.com 

John A. Reding 
1.415.856.7004 
jackreding@paulhastings.com 

Washington, D.C. 

Laura L. Flippin 
1.202.551.1797 
lauraflippin@paulhastings.com 

Morgan J. Miller 
1.202.551.1861 
morganmiller@paulhastings.com 

James D. Wareham 
1.202.551.1728 
jameswareham@paulhastings.com 
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1 See Financial Accounting Standards Board, Exposure Draft, Proposed Accounting Standards Update, Contingencies (Topic 

450), Disclosure of Certain Loss Contingencies (July 20, 2010), available at 
http://www.fasb.org/cs/BlobServer?blobcol=urldata&blobtable=MungoBlobs&blobkey=id&blobwhere=1175821001041&
blobheader=application%2Fpdf.  

2 The comment period ended on September 20, 2010. 

3 The Exposure Draft does not include an exemption from disclosing prejudicial information that was included in the 
June 2008 proposal. According to FASB, such an exemption was not included in the Exposure Draft because FASB 
believed that the proposed amendments would eliminate many of the speculative or predictive disclosures that had 
previously been proposed.  

4 FASB initially proposed that public companies would begin providing enhanced disclosures in financial statements for 
fiscal years ending after December 15, 2010, and that nonpublic companies would have to comply by the first annual 
reporting period beginning after December 15, 2010. 

5 See Minutes of the October 27, 2010 FASB Board Meeting: Disclosures of Certain Loss Contingencies, available at 
http://www.fasb.org/cs/ContentServer?c=FASBContent_C&pagename=FASB%2FFASBC 
ontent_C%2FProjectUpdatePage&cid=900000011071#decisions.   
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