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FCC Reaches an Uneasy Compromise Governing Broadband Network Build-
Outs and the Unbundling of Network Elements

By Carl W. Northrop and Christine M. Crowe

The Federal Communications
Commission (“FCC” or
“Commission”) has reached a deci-
sion on the extent to which
Incumbent Local Exchange Carriers
(“ILECs”) must provide elements in
their networks to competitors on an
unbundled basis and at forward-look-
ing costs. The FCC’s decision is part
of the triennial review process it
established in 1999 with respect to
the availability of Unbundled
Network Elements (“UNEs”), and
also provides a response to a decision
of the United States Court of
Appeals for the D.C. Circuit reversing
prior FCC decisions governing access
to various network elements.

The Commission describes its deci-
sion as providing incentives for carri-
ers to invest in broadband network
facilities, bringing the benefits of
competitive alternatives to all cus-
tomers, and providing states a signifi-
cant role in implementing the FCC’s
rules. However, several key elements
of the decision were able to garner
the support of only three of the five
Commissioners in a curious, cross-
party alliance. Each of the five
Commissioners has issued a statement
supporting portions of the decision
and criticizing others. Some of the
most controversial issues were not
resolved until shortly before the
FCC’s scheduled open meeting, which
was postponed for 1½ hours while
the final issues were debated. While
the Commission has released a public
notice outlining the major compo-
nents of its decision, the details of
that decision, and thus the text of the
order reflecting the decision, will 
likely take several weeks to finalize.

The following report summarizes the
more pertinent aspects of the FCC’s
decision, based upon the information
that is available to date.

Relief from Unbundling
Obligations for Broadband
Facilities
The FCC’s decision provides substan-
tial relief to ILECs from unbundling
obligations with respect to broadband
local loop facilities serving the mass
market (i.e., facilities delivering broad-
band services over “the last mile” to
the residential consumer’s home).

l Newly-Deployed All-Fiber Loops:
ILECs will not be required to unbun-
dle newly-deployed all-fiber broad-
band loops.

l Upgraded All-Fiber Loops: Where
an ILEC upgrades to an all-fiber loop,
it need not unbundle the loop for
broadband services, but it must con-
tinue to make a voice path available to
competitors on that loop.

l Hybrid Loops: With respect to
loops employing a combination of
fiber and traditional copper, ILECs
will not be required to unbundle the
advanced technologies (e.g., packet
switching) within those loops, but
must provide unbundled access to a
voice-grade channel and high capacity
loops (such as DS-1s and DS-3s)
using other technologies.

l High Frequency Portion of Loop:
ILECs are no longer required to offer
unbundled access to the high-frequen-
cy portion of the local loop, which
competitors typically use to provide
customers with high-speed Internet
access. The FCC will permit com-

petitors to either purchase the whole
copper loop from the ILEC or to
transition customers off of the high
frequency portion of the loop over a
three year period, during which the
rates applicable to such facilities will
increase incrementally toward the cost
of those facilities.

The FCC also relaxes unbundling
requirements for broadband loops
serving the enterprise (business) mar-
ket. Specifically, the FCC concludes
that Optical Carrier (“OCn”)-level
capacity facilities need not be unbun-
dled. However, ILECs must continue
to offer unbundled access to lower-
capacity loops such as DS-1s, DS-3s,
and dark fiber loops except where a
state commission determines, based
on triggers the FCC establishes, that
continued availability is not necessary
due to the existence of competitive
alternatives.

Survival of UNE-P
The FCC also made significant deci-
sions impacting the continued viabili-
ty of the well-known UNE-P option.
UNE-P (Unbundled Network
Element Platform) is an entry strategy
that permits competitors to purchase
access to a combination of the
ILEC’s network elements (e.g., loops
and switching) at reduced prices and
then offer those services to customers
at retail rates. The FCC announced
that it will no longer require ILECs to
unbundle switching for larger busi-
ness customers, and ultimately will
require the transition away from
UNE-P for those customers. UNE-P
will continue to be available for resi-
dential and small business customers,
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unless the relevant state commission
determines it is not necessary.

Packet Switching (advanced switching
typically used to transmit data or for higher
speed transmission): The FCC eliminat-
ed the requirement that ILECs
unbundle packet switching.

Circuit Switching (traditional switching
typically used for voice communications):

- ILECs are not required to 
unbundle circuit switching for 
business customers served by 
high-capacity facilities (such as 
DS-1s), based upon the FCC’s 
presumption that competitors 
will not be impaired without such 
access. If a state commission 
rebuts that presumption within 
90 days, the state may require 
unbundling of this element.

- With respect to residential and 
small business customers, state 
commissions must complete 
proceedings within nine months 
to determine, based upon factors 
the FCC provides, whether 
competitors will be impaired 
without unbundled access. If a 
state commission fails to act, the 
FCC may step in and perform 
that function. During the 
pendency of such proceeding,
the FCC will require unbundled 
access. If a state commission 
finds that unbundling should not 
be required, carriers must 
transition off of UNE-P within 
three years. Competitors still will 
be permitted to use the UNE-P 
option for 90 day periods to 
acquire customers.

Relaxation of Certain High-
Capacity Transport Unbundling
Requirements
The FCC also announced changes in
its rules relating to the unbundling of

transport facilities. The FCC will no
longer require ILECs to unbundle
some of their highest-capacity dedi-
cated transport facilities (e.g., OCn-
level transport), but will continue to
require the unbundling of lower-
capacity facilities such as DS-1s, DS-
3s and dark fiber, subject to a route-
specific review by the relevant state
commission regarding the availability
of competitive alternatives. ILECs
must continue to offer shared trans-
port on an unbundled basis wherever
circuit switching must be unbundled.

Continued Access to Network
Element Combinations, includ-
ing EELs
ILECs must continue to offer combi-
nations of network elements, includ-
ing the loop-transport combination
(“Enhanced Extended Links” or
“EELs”) to competitors to the extent
the requested network element is
unbundled. Carriers will be required
to certify that they meet the eligibility
criteria for each high-capacity EEL
circuit.

Clarification of Pricing
Methodology
The FCC has retained its present pric-
ing methodology (“TELRIC”) with
respect to network elements that con-
tinue to be subject to the FCC’s
unbundling requirements. However,
the Commission has clarified two
aspects of the TELRIC methodology
so that UNE prices more closely
reflect ILECs’ costs. First, the
Commission clarified that the “cost of
capital” component of the pricing
formula should reflect the risks of
the capital markets in a competitive
environment. Second, the
Commission concluded that deprecia-
tion rates should reflect the actual
depreciation of a network asset rather

than being based upon a set schedule.
The FCC declined to speculate on the
impact these changes would have on
UNE prices.

Implications of FCC Decision
The full impact of the Commission’s
decision likely will take years to
unfold. In the immediate future, we
anticipate substantial litigation in the
federal courts over the decision. This
litigation will be fueled in part by
statements of the Commissioners
themselves criticizing portions of the
decision as compromises that lack
record support and are inconsistent
with the statutory scheme and various
prior court rulings. Legislation also is
possible, as several members of
Congress have expressed concerns
with the FCC’s decision. There also
will be a multitude of state proceed-
ings initiated to implement various
portions of the FCC’s decision. We
also expect to see a significant
amount of private, inter-carrier nego-
tiations for a couple of reasons.
First, the FCC stated that it will not
adopt a transition period to govern in
the context of specific co-carrier rela-
tionships, indicating its preference for
co-carrier agreements regarding tran-
sition to the new rules. Second, while
the Commission’s decisions regarding
what elements of an ILEC’s network
must be offered as UNEs will impli-
cate the price that competitors must
pay for access to those elements, it will
not preclude parties from privately
negotiating other rates, terms and con-
ditions for access to those facilities.

Should you have any questions about the
Commission’s decision, or wish to discuss its
ramifications, please do not hesitate to con-
tact `~êäkçêíÜêçé or `ÜêáëíáåÉ`êçïÉ,
members of the Firm’s Telecommunications
Practice Group, at (202) 508-9500. 
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