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Pricing an IPO 

BY SAMIA SELLAM & ERWAN BARRE1  

The French Autorité des marchés financiers (AMF) now allows for more flexibility in pricing initial 
public offerings, finally accepting a price range of approximately 20%. In difficult market 
conditions, these new rules make it easier to resize an IPO, with a limited impact on the timetable. 
However, first implementation cases show that careful drafting of prospectuses is essential to 
benefit from this flexibility. 

 

In its Position Paper dated 30 June 2009, the AMF attempted to reconcile its rules on pricing in 

connection with initial public offerings, formalized in 20022, with constant demand for greater 

flexibility from the market over the last 10 years. After a discussion of the legal basis for the AMF’s 

rules, recent examples of their implementation will be presented.  

Legal Basis 

1. Prospectus Directive (Art. 8.1)3  

Theoretically, a prospectus should contain the price of the offering and the number of shares 

offered. In the absence of this information, it must indicate: 

- either the criteria/conditions for determining the final price and amount of shares offered, 

- or the maximum offer price. 

When the final price and final amount of shares are determined, they must be filed with the AMF4 

and disclosed to the market in a release, to be published in the same manner as a prospectus.  

If the prospectus does not contain the final price and number of shares to be offered or the 

conditions for determining such terms, or the maximum price for the offered shares, disclosure of 

the final terms of the offering will trigger a period – of at least two trading days - during which 

investors may withdraw their orders. 

Article 8.1 has been correctly implemented in Article 212-17 of the AMF’s General Regulations 

(Règlement général). 

AMF’s Position of 30 June 2009 

This Position Paper amends an existing position published by the French Regulator in 2002, which 

addressed the conditions under which the initial terms of an offering could be revised without a 

new approval (visa) from the AMF. However, the 2009 Position only covers very limited aspects of 

the 2002 position. In fact, it answers only three questions: 

1. What is the maximum price range for an IPO? 
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2. When does an issuer need a new visa if the final price is set outside the indicated price 

range? 

3. Must orders be revocable, if the price range is changed? 

1. Since June 30, 2009, the AMF accepts a maximum range of approximately 20% (median price 

+/- 10%). In 2002, the AMF specified that it would only accept a maximum of +/- 7.5% for 

primary transactions and for transactions which were both primary and secondary. For purely 

secondary offerings, the range could already be as much as 25%, or even more for unusual 

transactions. There is no such distinction in the June 2009 position, but the 2002 principles should 

remain applicable. However, the (exclusively) secondary IPO for CFAO (closed December 2009) 

was made on the basis of a range of less than 20%, when issuers generally opt for the greatest 

latitude allowed by the AMF. 

2. As to when a new visa would be required on a prospectus supplement, the AMF position now is 

that: 

- if the prospectus so indicates, the price range lower limit may be indicative. Therefore, if 

the final price for the offered shares is set below the lower limit: 

• it may be disclosed by a simple press release (no new AMF visa), if it would not 

have a significant impact on the other parameters set forth in the prospectus, 

• otherwise, a new visa would be required. 

- In the absence of a clear statement, a lower limit to the range is imperative (which 

means a new visa if the price set is outside the limit). Since this mandatory limit does not 

offer any advantage, it is hard to see why an issuer would choose this option, and 

effectively, none has done so since publication of these rules. 

- The upper limit of the range may be indicative. That would amount to saying that an 

indicative range containing the method for setting the price generally described in 

prospectuses (usual wording on bookbuilding) is necessary to respond to the notion of 

“conditions in accordance with which [the final price and number of shares] will be 

determined” used by the Directive. This construction has the advantage of making the AMF 

demands consistent with the text of the Directive. This indicative upper limit also explains 

why the AMF accepts a price set above the range without requiring a prospectus 

supplement (provided investors are given the right to withdraw their orders). However, the 

Directive mentions the maximum price as an alternative to stating conditions for 

determining the final terms of the offering (i.e., price range and additional language on 

bookbuilding) where the AMF seems to require both a maximum price and a price range 

(see, infra). 

- The upper limit of the range may be mandatory and therefore correspond to the 

maximum price of the Directive. In that case, the AMF requires such maximum not to be 

more than 10% above the median price of the range. This means that, according to the 

AMF, stating a maximum price does not relieve the issuer from providing for a range. As a 

result, it is hard to see an issuer limiting itself by a maximum price, and none has done so 

since June 2009. 

3. Investors must be able to withdraw their orders for at least two trading days, if the price range 

is changed5. This is a confirmation of a principle formalized in 2002, which is surprising since - 

under the Directive mandatory - revocability of orders results from disclosure of final offering 

terms (not from a revision of terms such as an indicative range), and only if neither the final terms 
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nor the conditions for determining them are set forth in the prospectus. Because the Prospectus 

Directive is a maximum harmonization text, this “practice” is questionable. However, applying the 

exact terms of the Directive would mean orders could become revocable after pricing… 

Actual Flexibility 

Since June 2009, almost all prospectuses have provided for:  

• indicative price ranges (no mandatory limits), 

• revocable orders in the event of a revision of the price range.  

This gives issuers and underwriters actual flexibility: in the first three transactions in which pricing 

difficulties were encountered (two cases led to setting a new price range, and one to pricing below 

the range), no prospectus supplement was necessary, because the AMF did not find any significant 

impact on the disclosure relating to the other terms of the offering. As an example of parameters 

which could be impacted, the 2009 Position Paper cites the disclosure relating to reasons for the 

offering and use of proceeds. To these can be added dilution for existing shareholders, which is 

still relevant although not mentioned by the 2009 position6. As a result, an issuer attempting to 

maintain the level of amount of the proceeds by increasing the number of shares offered will be 

limited by the risk of a significant increase in dilution. 

Conclusion 

To avoid the need for a new AMF visa, and the consequences on the timetable of the offering (see 

table below) issuers can and should: 

- anticipate the resizing risk by drafting the relevant sections of their prospectus (reasons 

for the offering and use of proceeds) in such a way that a reduction in the amount of 

proceeds does not affect the initial disclosure. For example, an issuer could indicate the 

purpose to which the proceeds will be allocated on a priority basis, should the amount be 

lower than announced, 

- when pricing difficulties occur, try to keep as close as possible to the anticipated amount 

of capital to be raised, by increasing the number of shares issued (option retained in the 

IPO of Medica), assuming there is no significant impact on dilution. Another option is to 

reduce only or essentially the secondary portion of the offering (retained in the IPO of AB 

Science) for transactions which are not exclusively primary.  

That assumes that the prospectus itself does not provide for a new visa to be granted by the AMF - 

or for orders to be revocable - for any change whatsoever in the terms of the offering, regardless 

of the size of the change in question. Two prospectuses have done so in the first quarter of 2010 

(on Alternext), perhaps at the AMF’s request. Obviously, the question of significant impact will not 

arise in such cases, and a new visa will be required. 
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Consequences Issuer Disclosure on possible 

changes 

Change 

Prospectus 

Supplement/visa 

Revocability 

 

Medica 

Euronext 

February 

2010 

 

 

Pricing below the 

indicative range 

���� Increase in the number 

of shares offered (and, 

therefore, of dilution), so 

that the amount of capital 

raised be maintained at the 

level disclosed in the 

prospectus 

 

 

 

 

No revocability of 

orders 

 

AB Science 

Euronext 

April 2010 

 

 

 

Indicative range 

Revocability of orders in 

the event of: 

���� change in the upper limit 

of the range or pricing of 

the offering above the 

range 

���� pricing of the offering 

below the range, if 

significant impact on other 

characteristics of the 

offering 

Additional visa 

(prospectus supplement) 

from the AMF, if significant 

impact on other 

characteristics of the 

offering, otherwise press 

release from the issuer and 

notice published by 

Euronext. 

 

 

 

 

No prospectus 

supplement (no AMF 

visa) 

 

(no material impact on the 

use of proceeds of the issue 

and on the other 

characteristics of the 

offering) 

 

 

 

Neovacs 

Altenext 

April 2010 

 

 

Indicative range 

Revocability of orders for 

any change in the initial 

terms and conditions of the 

offering 

Additional visa from the 

AMF for any change in the 

initial terms and conditions 

of the offering 

Price range lowered 

���� secondary portion of the 

offering reduced more that 

the primary portion, which 

was maintained at a level 

close to the one disclosed in 

the prospectus (AB Science) 

 

���� number of shares offered 

and global size of the 

transaction (capital raised) 

reduced by approximately 

50% (Neovac) 

 

 

 

 

 

Prospectus supplement 

(AMF visa) 

���� Offering period extended 

(4 trading days after 

publication of the 

prospectus supplement, 

total delay of 11 trading 

days after the initial closing 

date) 

 

Revocability of 

orders placed prior 

to publication 

���� of the press release 

announcing the new 

range, during 2 trading 

days (AB Science) 

���� of the prospectus 

supplement, for 4 

trading days (Neovac) 
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If you have any questions concerning these developing issues, please do not hesitate to contact 

any of the following Paul Hastings lawyers: 

Paris 

Erwan Barre 

33-1-42-99-04-38 

erwanbarre@paulhastings.com 

 

 

Samia Sellam 

33-1-42-99-04-49 

samiasellam@paulhastings.com
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