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China’s Revised Tort Law Significantly Increases 
Environmental Liability Risks 

BY DAVID J. FREEMAN & LYNN FENG 

On July 1, 2010, the revised Tort Liability 
Law (“Tort Law”)1 of the People’s Republic of 
China came into effect, bringing with it 
major changes in liability standards for 
cleanup of hazardous substances. Those 
changes include the imposition of strict 
liability for disposal of such substances, 
shifting the burden of proof in pollution 
cases, and the enunciation of standards by 
which liability for contamination is allocated 
among those responsible for pollution. 

The Tort Law does not create any new 
environmental tort outside of existing 
Chinese law and practice. But, reflecting the 
legislature’s changing sentiment towards the 
environment, it does reinforce liability for 
polluters and shifts the burden of proof in 
certain cases. In doing so, it borrows heavily 
from liability concepts found in U.S. law, 
particularly the Comprehensive 
Environmental Response, Compensation, 
and Liability Act (CERCLA), commonly known 
as Superfund. 

While Superfund has both governmental 
enforcement and private right of action 
components, China’s Tort Law provides only 
a private right of action. The Tort Law 
further provides that in case a polluter’s 
assets are inadequate to fulfill its liabilities, 
the tort liability will have priority over 

administrative and criminal liability. It is 
thus possible for state-owned entities to be 
either plaintiffs or defendants in suits arising 
under the Tort Law, circumstances which 
would be less likely if a state agency were 
responsible for overseeing liability. 
Additionally, since there is no need to 
depend on a governmental authority for 
implementation, the Tort Law may end up 
being particularly effective in jump starting 
attention to environmental issues in China. 

Nonetheless, like Superfund, many aspects 
of the Tort Law lack specificity. Much of the 
impact of the law will depend on how it is 
interpreted by Chinese courts. 

Provisions of the Law 

The Tort Law contains four major articles 
with respect to environment-related 
liabilities. 

Article 65 enunciates the general principle 
that polluters are strictly liable for any 
damage caused to the environment by their 
actions. Compliance with environmental laws 
is not, in itself, a defense to liability. No 
showing of negligence or a higher degree of 
scienter is necessary. However, it is unclear 
who can qualify as a “polluter,” and whether 
a company that, for example, merely 
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disposes of hazardous waste has the same 
liability as the company who creates the 
waste. 

Article 66 provides that where any dispute 
arises over environmental pollution, the 
polluter shall assume the burden of proving 
(1) that it should not be liable under certain 
circumstances as provided for by law, (2) 
that its liability should be mitigated under 
certain circumstances as provided for by 
law, or (3) that there is no causal 
relationship between its actions and the 
environmental damaged caused. There is no 
clarification as to what such “circumstances 
as provided for by law” will be considered, 
and how they will impact the determination 
of liability. If interpreted literally, this burden 
of proof shifting would set a very high bar 
for defendants to meet—higher than even 
Superfund, where the burden of proof 
remains with the plaintiff—since in many 
circumstances it may be difficult if not 
impossible to prove a negative. 

Article 67 states that where environmental 
damage is caused by two or more parties, 
the scope of each party’s liability shall be 
determined according to the type of 
pollutant, the volume of emissions, and 
other enumerated factors. There is no 
clarification as to what such “other 
enumerated factors” will be considered, and 
how they will impact the determination of 
liability. 

Article 68 provides that where more than 
one party is at fault for any harm caused by 
environmental pollution, an injured party 
may demand full compensation from any 
party. The party compensating the injured 
plaintiff then has the right to seek 
contribution from other responsible parties. 
It is unclear what third parties this provision 
refers to and what level of responsibility 
triggers liability, thus blurring the line 
between polluters and third parties. The net 
effect of these provisions is to make liability 
not only strict, but joint and several, though 
the provision lacks formal “joint and several” 

language. There is also no discussion of such 
issues as vicarious liability, successor 
liability, parent liability and supplier liability. 
These issues are heavily litigated in 
Superfund jurisprudence and will assuredly 
arise under China’s Tort Law. 

The Tort Law does not provide for punitive 
damages, although it does allow a court to 
order injunctive relief. The relationship 
between damages and compensation is 
unclear, and damages could potentially 
include such items as lost value, cleanup 
costs, personal injury and business 
interruption. 

Another primary concern with the Tort Law 
is the lack of procedural and enforcement 
guidance for the new provisions. Because 
the law provides for private rights of action 
and does not designate a regulating 
government authority, companies will not be 
able to obtain guidance from a government 
agency before acting, thus potentially 
creating major risks and uncertainties for 
companies producing, handling, transporting 
and/or disposing of hazardous substances. 
Clarity will need to be provided via judicial 
interpretation. 

The Tort Law’s Impact on Foreign 
Investors and Corporations 

The Tort Law is not specifically directed at 
foreign investors or corporations, as its 
provisions apply equally to both indigenous 
and foreign companies. All companies will 
face the same increased risk of liability and 
the likely expansion of environmental tort 
litigation in Chinese courts. Companies used 
to expansive liabilities like those under 
Superfund may be reasonably well 
positioned to adapt to this new regime. But 
even for them, the concepts of not having a 
defense based on compliance with applicable 
law, and of potentially having the burden of 
proving their non-liability, will be 
problematical. And, as with any regime 
where great discretion resides in courts, 
there is always the chance of more zealous 
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application of the law against foreign 
corporations than local companies. 

Next Steps 

Foreign companies with facilities in China 
should carefully review their operations to 
determine which of their activities are most 
likely to be adversely impacted by the Tort 
Law. Where issues are identified as 
potentially creating liability, consideration 
should be given to mitigation or other 
measures that could reduce such exposure. 
Finally, companies should carefully monitor 
how courts are interpreting and how 
governmental agencies are reacting to this 
important new law. 
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1 The Chinese version is published on the Central People’s Government website, see 
http://www.gov.cn/flfg/2009-12/26/content_1497435.htm. 
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