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Amendments to Italian Legislation Governing 
Real Estate Investment Funds 
BY ALESSANDRO STOPPA, ALESSIO GIAMMARINO & COSIMO PENNETTA  

In the context of its emergency measures aimed at reducing the national budget deficit, on 30 July 
2010 the Italian legislature converted into law a governmental decree that had introduced a 
number of changes to the regime applicable to investment funds generally and to real estate funds 
in particular.1  

1. New Emphasis on the Independence of Fund Management Companies 

Art. 32 of Emergency Decree No. 78 of 31 May 2010, as converted into law by Law No. 122 of 30 
July 2010 (the "Financial Stability Act") has amended certain provisions of the Financial 
Intermediaries Act 2 to introduce new wording that, inter alia, more clearly defines the role of fund 
management companies (società di gestione del risparmio or "SGRs") as independent managers of 
pools of assets contributed to a fund by a plurality of investors on the basis of pre-determined 
investment policies. The new provisions place particular emphasis on SGRs' independence and 
autonomy in their management of investment funds.  

While the full implications of these legislative amendments will only become apparent when the 
relevant implementing regulations (the "Regulations") are passed,3 preliminary indications as to 
the Regulations' content may be derived from a consultation paper published by the Bank of Italy 
in March 2010.  

In its consultation paper, the Bank of Italy calls, inter alia, for restrictions on the ability of 
investors to interfere in the management of funds in which they participate and, in particular, on 
the powers they may exercise through investors' committees.  

The establishment of investors' committees, according to the Bank of Italy, should only be 
permissible in respect of "speculative funds" and funds where investor eligibility is restricted to 
qualified investors. Moreover, investors' committees should generally not be entitled to interfere 
with SGRs' management decisions. Their powers should thus be limited to (i) the ability to request 
and obtain information as to a fund's performance; (ii) the ability to provide non-binding advice in 
relation to management decisions unrelated to a specific investment or transaction (e.g. decisions 
as to a fund's duration, its winding up, any amendments to its rules or the replacement of the 
SGR); and (iii) the ability to provide binding advice exclusively in respect of transactions where the 
SGR may be conflicted.  

The Bank of Italy's consultation paper does not advocate changes to the legislative and regulatory 
provisions applicable to the powers of investors as exercised through their general meetings. In 
keeping with the new provisions' rationale of restricting investors' direct interference with 
managerial decisions, however, it is possible that the Regulations will also limit the scope of 
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matters on which general meetings' resolutions may be passed to a few fundamental areas (e.g. 
approval of accounts, early liquidation of funds and replacement of the SGR).  

2. Reduction of the Bank of Italy's Oversight Responsibilities  

The new provisions also introduce amendments aimed at reducing the oversight responsibilities of 
the Bank of Italy with respect to funds ("QIFs") whose investors (based on their actual or implied 
level of expertise) are not perceived as being in need of investment-specific protection.4  

Thus, in line with the Bank of Italy's consultation paper of March 2010, under Art. 32 of the 
Financial Stability Act: (i) the rules of QIFs will no longer need to adhere to general drafting 
principles set by the Bank of Italy or be approved by it; and (ii) the merger of QIFs will no longer 
require Bank of Italy approval.  

3. Amendments to Real Estate Investment Funds' Rules: Tax Implications 

Pursuant to Art. 32 of the Financial Stability Act, the rules of real estate investment funds that 
were not in compliance with the new legislative and regulatory regime as at 31 May 2010 must be 
amended within thirty days of the passing of the Regulations.  

Upon the passing of resolutions for the amendment of any relevant fund rules in accordance with 
Art. 32 of the Financial Stability Act, SGRs must also collect on behalf of the tax authorities a 5% 
tax on such funds' net asset values as at 31 December 2009. The tax is payable in three 
instalments in March 2011 (40%), March 2012 (30%) and March 2013 (30%).  

SGRs not intending to comply with the requirement to make the necessary amendments to the 
rules of any funds they manage within the timeframe specified above must, within the same 
timeframe (i) collect a 7% tax on the relevant funds' net asset values as at 31 December 2009; 
and (ii) put such funds into liquidation (a specific tax regime applies during the liquidation 
process).  

Interestingly, the imposition of the 5% tax (or the alternative 7% tax) would appear to depend on 
whether a fund's rules will need amending to comply with the new requirements, rather than on 
whether that fund was actually set up and managed in a manner consistent with the rationale 
informing the new regime.5  

4. Tax Treatment of Foreign Investors and Closely-held and Family Funds 

Prior to the introduction by the Financial Stability Act of new rules governing real estate 
investment funds, distributions of profits and capital gains to foreign investors residing in white-
listed countries were generally exempt from the 20% withholding tax applicable to distributions to 
Italian tax residents.  

Pursuant to Art. 32 of the Financial Stability Act, however, this exemption now only applies to 
specific entities, such as pension funds and collective investment schemes that are tax residents in 
white-listed jurisdictions as well as international organisations and central banks.6  

Distributions made to other foreign investors, including investors residing in white-listed countries, 
are now subjected to a withholding tax whose rate is the rate contemplated by the relevant double 
taxation treaty. If no double taxation treaty applies, the rate is 20%.7  

Finally, since all funds will now need to comply with new, stricter guidelines to be implemented 
under the new regime, closely-held and family funds (to the extent they will survive the new rules) 
will no longer warrant separate treatment. Consequently, Art. 32 of the Financial Stability Act 
abolishes a 1% tax heretofore levied on an annual basis on the net asset values of such funds. 
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If you have any questions concerning these developing issues, please do not hesitate to contact 
any of the following Paul Hastings lawyers: 

Milan 

Alessandro Stoppa 
39-02-3041-4000 
alessandrostoppa@paulhastings.com 

 

 

Alessio Giammarino 
39-02-3041-4000  
alessiogiammarino@paulhastings.com

 

 
1 Changes to the Italian legal system affecting the real estate sector were also recently introduced by new regulations 

passed by the Bank of Italy on the capital adequacy treatment of sale and lease back transactions, as reported in 
our StayCurrent Client Alert of June 2010, which is published (here) on our website.  

2 Legislative Decree No. 58 of 24 February 1998.  

3 Pursuant to Art. 32 of the Financial Stability Act, the Ministry for the Economy and Finance must pass implementing 
regulations within thirty days of the coming into force of Law No. 122 of 30 July 2010, to wit, within thirty days of 
31 July 2010.  

4 Basically, investors in "speculative funds" and funds where investor eligibility is restricted to qualified investors. All 
SGRs, including SGRs managing such funds, will continue to be regulated by the Bank of Italy.  

5 Thus, e.g., if the rules of a fund contemplate that investors' committees may be granted certain powers that will no 
longer be compliant with the new regime once the Regulations come into force, the new tax treatment would 
appear to apply to that fund irrespective of whether any investors' committees had actually been set up.   

6 Italian pension funds and collective investment schemes are exempt from the 20% withholding tax (Art. 7 of 
Emergency Decree No. 351 of 25 September 2001, as converted into law by Law No. 410 of 23 November 2001).  

7 Only profits and capital gains accruing after 31 December 2009 and distributed after 31 May 2010 will be caught by 
the new rules.  
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