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Finance Reform Bill Includes Unexpected 
Employment Law Obligations 
BY JON A. GEIER AND ZINA DELDAR 

I. Introduction 

Although the media has focused on the financial reforms implemented by the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (“Dodd-Frank Act” or “Act”), less attention has been devoted to 
the Act’s employment-related implications for the financial services industry.1 Section 342 of the Act 
mandates diversity initiatives in the financial services industry – both the involved federal agencies 
and at the private companies that those agencies will regulate – through the Offices of Minority and 
Women Inclusion (“Offices”). The section broadly impacts diversity efforts at private financial services 
entities, including investment banking firms, mortgage banking firms, asset management firms, 
brokers, dealers, financial services entities, underwriters, accountants, investment consultants, and 
legal services providers.2 Private entities that conduct business with federal financial agencies will be 
under great scrutiny to ensure compliance with the Offices’ diversity policies. This StayCurrent bulletin 
provides an overview of Section 342 of the Dodd-Frank Act and identifies employment issues and 
considerations in implementing the Section. 

II. Section 342 and Its Impact on Private Financial Services Entities 

 A. Creating Offices of Minority and Women Inclusion 

The Offices of Minority and Women Inclusion oversee the federal financial agencies’ “diversity 
[matters] in management, employment, and business activities.”3 All major financial agencies will 
have Offices, including:  

 the Departmental Offices of the Department of the Treasury;  

 Federal Deposit Insurance Corporation;  

 Federal Housing Finance Agency;  

 each of the Federal Reserve Banks;  

 the Federal Reserve Board;  

 National Credit Union Administration;  
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 Office of the Comptroller of the Currency; 

 the Consumer Financial Protection Bureau4 ; and  

 the Securities and Exchange Commission.5 

 B. Applying Section 342 to Agency Contracts with Private Financial Entities 

The Act expands the definition of federal contracts, for purposes of Section 342, to “all contracts for all 
business and activities of an agency, at all levels, including[:]”  

 contracts for the issuance or guarantee of any debt, equity, or security;  

 the sale of assets;  

 the management of the assets of the agency;  

 the making of equity investments by the agency; and  

 the implementation by the agency of programs to address economic recovery.6  

Consequently, any financial services entity or law firm that conducts business with federal financial 
agencies will be held to the standards of Section 342. The definition of contract in the Act differs from 
and is broader than the definition in regulations governing Executive Order 11246 and the related 
statutes enforced by the Department of Labor’s Office of Federal Contract Compliance Programs 
(“OFCCP”).7 

 C. Promoting Diversity in the Financial Services Industry 

The Director of each of the Offices develops, implements, and oversees policies regulating private 
entities that engage in business or other activities with a federal financial agency.8  

 The Director develops standards to assess the “diversity policies and practices of entities 
regulated by the agency.”9 The Director, however, shall not affect the lending policies and 
practices of regulated entities.10 Consequently, Section 342 focuses on private financial 
entities’ employment, and not lending, practices.  

 The Director also creates and implements standards and procedures to ensure, “to the 
maximum extent possible, the fair inclusion and utilization of minorities, women, and 
minority-owned and women-owned businesses” in all of the agency’s business and activities, 
“including in procurement, insurance, and all types of contracts.”11 

In considering contract proposals, these federal agencies listed above will review the diversity profile 
of their service providers. All potential service providers must specify in their proposals that they 
“ensure, to the maximum extent possible, the fair inclusion of women and minorities in [their] 
workforce . . . and, as applicable, any subcontractors[’ workforce].12 Until regulations are 
promulgated, it is unclear whether the obligations of a contractor for its subcontractors will be the 
inclusion of “flow down” language as under Executive Order 11246 or will require some affirmative 
monitoring. 
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 D. Enforcing Section 342 

Section 342 contains two enforcement mechanisms to ensure that private financial services entities 
will comply with the Offices’ diversity policies.  

 Contract Termination. The likelihood that a financial agency will terminate a contract is 
relatively low. The Director may recommend to the agency administrator that a contract be 
terminated if an agency contractor did not make “a good faith effort” to include minorities and 
women in its workforce.13 

 OFCCP Involvement. The agency administrator, upon receiving the termination 
recommendation, may terminate the contract or refer the matter to the OFCCP.14 Accordingly, 
the OFCCP may investigate referred contracts and could serve as the ultimate enforcer of 
Section 342, again depending on the regulations that are ultimately issued to implement 
Section 342. 

III. Implementing Section 342 – Using “Hera” As Precedent 

As the Dodd-Frank Act was only signed by the President on July 21, there are no proposed federal 
regulations at this time. Nevertheless, the Act clearly contemplates that regulations will be issued and 
a similar provision in the Housing and Economic Recovery Act (“HERA”)15 serves as some precedent as 
to how the Offices could unfold under the Dodd-Frank Act.16 

 A. HERA – Office of Minority and Women Inclusion 

Some of the statutory provisions pertaining to the Offices under HERA and the Dodd-Frank Act are 
crafted similarly.17 The scope of HERA’s provisions is narrower than Section 342 of the Dodd-Frank 
Act, but HERA required that “regulated entities” establish Offices, or designate an office for overseeing 
diversity initiatives in the entities’ management, employment, and business activities.18 The regulated 
entities under HERA are the Federal Housing Finance Agency (“FHFA”), the Federal National Mortgage 
Association (“Fannie Mae”), the Federal Home Loan Mortgage Corporation (“Freddie Mac”), the Federal 
Home Loan Banks, and the Office of Finance in the Federal Home Loan Banks.19 Under the Offices’ 
direction, each regulated entity must “develop and implement standards and procedures to ensure, to 
the maximum extent possible, the inclusion” of minorities and women in all levels of business 
activities, including evaluating contract proposals.20  

 B. Proposed Regulations under HERA 

On January 11, 2010, the FHFA proposed regulations to implement the requirements of the Offices 
under HERA.21 The comment period ended on April 26, 2010, but no final regulation has issued. 
Nonetheless, given the similar provisions in HERA and the Dodd-Frank Act, the proposed regulations 
serve as a best guide to what the financial services agencies may draft. 

The proposed FHFA regulations contain five requirements applicable to each regulated entity: 

 establishment of an Office of Minority and Women Inclusion, or the designation of an existing 
office to carry out the regulation’s requirements; 

 internal publication of an equal employment opportunity notice; 
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 development of an equal opportunity program applying to all areas of business, including 
management, employment, and contracts; 

 creation of an outreach program to ensure in the regulated entities’ contracts the inclusion of 
minorities, women, and individuals with disabilities, and businesses owned by them; and  

 status reports to the Director of the FHFA.22 

The proposed regulations in italics apply, in part, to private contractors that engage in business with 
the regulated entities. Consequently those italicized, proposed provisions may be included in the 
regulations to be promulgated under the Dodd-Frank Act. 

 C. Development of an Equal Opportunity Program  

Under the proposed FHFA regulations, each regulated entity will be required to develop, implement, 
and maintain procedures for the inclusion of minorities, women, individuals with disabilities, and 
minority-, women-, and disabled-owned businesses. Such procedures, in pertinent part, include 
requiring that each contract contain a clause committing the contractor to equal employment 
opportunity and non-discrimination.23 

  1. Outreach Programs 

Additionally, each regulated entity under the proposed regulations will establish an outreach program 
to ensure the inclusion of minorities, women, individuals with disabilities, and minority-, women-, and 
disabled-owned businesses in contracting opportunities.24 Each program will: 

 apply to all contracts entered into by the regulated entity; 

 establish procedures for publication of contracting opportunities designed to 
encourage bids for contracts by minorities, women, and disabled individuals, 
and businesses owned by such individuals; and  

 ensure the consideration of a contractor’s diversity when reviewing contract 
bids.25 

 E. Status Reports to FHFA and Submission of Extensive Employment and 
 Supplier Spending Information 

Lastly, under the proposed FHFA regulations, each regulated entity, within 90 days of the effective 
date of the regulation, must submit to the Director of the FHFA a preliminary status report describing 
efforts taken and plans made to comply with the regulations. 

Moreover, each of these entities also must submit to the Director of the FHFA an annual report of its 
activities undertaken pursuant to the regulations. The annual report must include: 

1. a statement of the total amount paid to contractors and the percentage of that amount paid to 
contractors that are minorities, women, individuals with disabilities, or minority-, women-, and 
disabled-owned businesses; 

2. the EEO-1 Employer Information Report used by the EEOC and the OFCCP, or a similar report; 
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3. all other reports submitted to the EEOC, the OFCCP, the Department of Labor, or Congress;  

4. data showing, by minority, gender, and disability classification: 

a. the number of individuals applying for employment in each occupational or job 
category;  

b. the number of individuals hired for employment in each occupational or job category; 

c. the number of separations from employment, categorized as: 

I. voluntary or  

II. involuntary; 

d. the number of individuals applying for promotion:  

I. within each occupational/job category and  

II. from one category to another; 

e. the number of individuals promoted:  

I. within a category after applying for such a promotion; 

II. within a category without applying for such a promotion; and 

III. from one category to another after applying for such a promotion; 

5. data regarding reasonable accommodations: 

a. the number of requests received from employees and applicants; 

b. the number of requests granted; 

c. the disabilities accommodated; and 

d. the types of accommodation granted; 

6. a comparison of the data reported to similar data reported in the previous year, along with a 
narrative analysis; 

7. descriptions of all outreach activity to low-income, inner city, minority, women, and disabled 
populations; 

8. cumulative data separately showing the number of contracts entered with minorities, women, 
individuals with disabilities, and minority-, women-, and disabled-owned businesses during the 
reporting year; 

9. cumulative data separately showing the amount paid to contractors that are: 

a. minority or minority-owned businesses; 
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b. women or women-owned businesses; and 

c. disabled or disabled-owned businesses; 

10. total of amounts paid to contractors and the percentage that was paid separately to 
minorities, women, individuals with disabilities, and minority-, women-, and disabled-owned 
businesses; 

11. a comparison of the data reported under (8) and (9) with the same information reported for 
the previous year; 

12. certification of compliance with Requirements 1-4 of the regulation, as outlined above, along 
with documentation of compliance; 

13. data regarding the number of equal opportunity complaints filed against the Regulated Entity 
or Office of Finance that: 

a. claim employment discrimination, by basis of alleged discrimination and by result; 

b. claim discrimination in the contracting process, by basis of alleged discrimination and 
by result; and 

c. were resolved through the entity’s dispute resolution procedures; 

14. amounts paid to claimants for settlements or judgment on discrimination complaints: 

a. in employment, by basis of alleged discrimination; and 

b. in the contracting process, by basis of alleged discrimination; 

15. a narrative analysis of the activities considered successful and unsuccessful in achieving the 
purpose of the regulation, and a description of progress made from the previous year; and 

16. a narrative analysis of the areas in which the entity needs to improve, along with a description 
of results the entity expects to achieve in the following year.26 

Given the broad scope of Section 342, the proposed FHFA regulations likely represent what may come 
under the Act. It remains to be seen, however, whether there will be additional regulations on how to 
assess the diversity policies and practices of private financial entities, including whether service 
providers are represented by minorities and women consistent with their availability in the relevant 
labor market as contractors must do under Executive Order 11246. Likewise, it remains unclear 
whether, in addition to providing the extensive information listed above, financial services companies 
will be obligated to conduct adverse impact analyses of their hiring, promotions, and attrition as 
federal contractors are required to do. 

IV. Conclusion 

Section 342 in the Dodd-Frank Act transforms the relationship between federal financial agencies and 
private financial services entities. Instead of focusing on the lending practices of these entities, 
financial agencies will be delving into these entities’ employment and diversity practices. Industry 
participants should keep abreast of the rulemaking process to comment on proposed regulations and 
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adjust practices in response to final regulations that issue. We will follow developments regarding 
Section 342 and report on them in future Stay Current bulletins. 

 

To view other thought leadership pieces on how this landmark legislation and the myriads of 
implementing regulations will affect your industry, please follow this link. 
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Los Angeles 
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Heather A. Morgan 
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Holly R. Lake 
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New York 

Marc Bernstein 
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