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The Dodd-Frank Wall Street Reform and 
Consumer Protection Act: Overview and 
Implementation 
BY Kevin L. Petrasic 

Introduction 

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”) represents the 
single most important and comprehensive piece of financial system reform legislation since the myriad 
reforms following the Great Depression. With the primary goal to “restore responsibility and 
accountability in our financial system to give Americans confidence that there is a system in place that 
works for and protects them,” the Dodd-Frank Act will have broad impact on the financial services 
industry for years to come. The Act includes significant reforms and refinements to modernize existing 
laws to address emerging risks and issues in our evolving financial system. It also establishes entirely 
new regulatory regimes, including in areas such as systemic risk regulation, over-the-counter (“OTC”) 
derivatives market oversight, and Federal consumer protection. 

All participants of our financial services and banking industries are affected – with some industry 
segments and firms substantially impacted – by the Dodd-Frank Act reforms. The spectrum of affected 
participants includes banks, thrifts, depository institution holding companies, mortgage lenders, 
insurance companies, industrial loan companies, broker-dealers and other securities and investment 
advisory firms, private equity and hedge funds, consumers, and numerous federal agencies and the 
federal regulatory structure. 

This StayCurrent bulletin provides an overview of the major provisions addressed by the Dodd-Frank 
Act, as well as issues and considerations in connection with the regulatory process that will be 
required for implementation of the Act. This bulletin is the first in a series that discusses the 
complexities and challenges in implementing the various provisions and issues of the Act. Many of the 
issues highlighted below are addressed in the other StayCurrent bulletins accompanying this series. 

Major Provisions Affecting Industry Segments  

Generally, the Dodd-Frank Act is an amalgamation of numerous legislative reforms targeted at a host 
of issues and problems that led to the recent financial crisis. Issues and areas addressed by the new 
law and affecting various financial services participants include: 
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For Banks and Thrifts: 

 Bank Agency Restructuring – eliminates the Office of Thrift (“OTS”) and transfers federal 
thrift jurisdiction to the Office of the Comptroller of the Currency (“OCC”), state thrift 
jurisdiction to the Federal Deposit Insurance Corporation (“FDIC”), and savings and loan 
holding company (“SLHC”) jurisdiction to the Federal Reserve Board (“FRB”); 

 Bank Derivatives Activities – generally limits bank derivative activities to engaging in 
hedging and risk mitigation activities related to its operations, rate and currency swaps, and 
swaps on other national bank permissible investment assets. 

 Bank Activity Restrictions – implements the so-called “Volcker Rule” restrictions on bank 
proprietary trading activities and investments in hedge funds and private equity funds; 

 Countercyclical Capital Rules – requires the federal banking agencies to develop and 
impose countercyclical capital rules on banks, thrifts and their holding companies; 

 Federal Deposit Insurance Reforms – reforms the federal deposit insurance system by:  

• assessing bank insurance premiums on total assets rather than deposits,  

• permanently increasing federal deposit insurance from $100,000 to $250,000 per account,  

• providing full insurance coverage for noninterest-bearing transaction accounts, and  

• eliminating the 1.5 percent of insured deposits ceiling on the DIF, and raising the DIF floor 
from 1.15 percent to 1.35 percent of insured deposits (and meeting that floor by 
September 2020); 

 Troubled Bank Charter Conversions – generally restricts the ability of a bank or thrift 
subject to an agency enforcement action to convert to a new charter type; 

 Affiliate Transaction Exemptions – revises the procedure for granting exemptions from the 
affiliate transaction rules under Federal Reserve Act (“FRA”) §§ 23A and 23B to include an 
institution’s primary federal regulator as well as the FRB, and no objection by the FDIC; 

 Federal Preemption – generally revises the standard for federal preemption by the OCC of 
state consumer protection laws by requiring that a state law must: 

• have a discriminatory effect on a national bank compared to a state bank subject to the 
law, 

• prevent or significantly interfere with a national bank’s exercise of its powers, or  

• be preempted by another provision of federal law; 

 No Federal Preemption for National Bank Subsidiaries and Affiliates – provides that 
national banks subsidiaries and affiliates are not eligible for federal preemption of state 
consumer protection laws; 

 Interchange Fees – authorizes the FRB to regulate interchange fees charged by payment 
card issuers (with exceptions applicable to issuers with assets less than $10 billion) for 
electronic debit transactions, including requiring that such fees be reasonable and proportional 
to the issuer’s transaction cost, and limits the ability of payment card networks to prevent a 
merchant from offering discounts or incentives for the use of a competing network or an 
alternative form of payment; 
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For Depository Institution Holding Companies: 

 Oversight of Holding Company Nonbank Subsidiaries – expanded oversight of, reporting 
to and enforcement by the FRB of functionally regulated holding company subsidiaries, as well 
as expanded examination authority of all other nonbank subsidiaries; 

 Source of Strength – requires any company that controls a bank or thrift to serve as a 
“source of strength” for such depository institution; 

 Financial Holding Company (“FHC”) and SLHC Financial Activities and Acquisitions – 
subjects FHCs and SLHCs to well-capitalized and well-managed standards to conduct 
expanded financial activities and requires application to the FRB for the acquisition by a FHC or 
SLHC of a company engaged in financial activities with consolidated assets greater than $10 
billion; 

 Industrial Loan Company (“ILC”) Moratorium – imposes a moratorium for three years 
after the date of enactment on the ownership of ILCs by non-financial companies; 

For Consumers: 

 Bureau of Consumer Financial Protection (“BCFP”) – establishes the BCFP as an 
independent agency within the FRB to: 

• issue consumer financial protection rules applicable to all financial institutions, including 
rules relating to disclosures about consumer financial products and services,  

• regulate unfair, deceptive and abusive practices (“UDAPs”) and consumer products; 

• examine and enforce compliance of consumer financial protection rules by nonbank 
financial institutions and banks with assets greater than $10 billion; 

 State Attorney General Enforcement Authority – authorizes State Attorneys General to 
enforce the BCFP’s UDAP and other authorities against banks and thrifts; 

To Reform the Mortgage Markets: 

 Mortgage Reform – implements various mortgage reforms and anti-predatory lending 
provisions, including requiring lenders to establish that borrowers have a reasonable ability to 
repay at the time a mortgage is closed, but provides that certain qualified residential 
mortgages are presumed to meet this standard; 

 Securitization Risk Retention – requires securitizers to retain an economic interest (as 
determined by the regulators) in the material portion of the credit risk for any asset (but 
excluding qualified residential mortgages) transferred, sold or conveyed to a third party;  

For Systemically Significant Firms: 

 “Too Big To Fail” – establishes a Financial Stability Oversight Council (“Council”) to identify 
risks to U.S. financial stability and identify “too big too fail” nonbank financial companies 
(based on size, concentration, interconnectedness, activities and other factors), that will be 
subject to FRB oversight, along with large BHCs, as systemically significant; 

 Enhanced Supervision and Prudential Standards – imposes increased prudential 
standards and reporting requirements (than those applicable to other BHCs) in areas such as 
capital, liquidity, concentration limits, leverage and risk management; 

 Orderly Liquidation Authority – provides the FDIC with orderly liquidation authority of 
companies affecting U.S. financial stability; 
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 Liquidation Plan and Credit Exposure Reporting – authorizes the Council to require 
systemically significant firms to report periodically on a firms “rapid and orderly” dissolution in 
the event of its material distress or failure, as well as credit exposures to or from other 
systemically significant firms; 

 Concentration and Short-Term Debt Limits – imposes certain concentration limits on large 
financial firms and bank interstate mergers and acquisitions, and authorizes the FRB to impose 
limits on a firm’s short-term debt; 

 Stress Tests – requires the FRB to conduct annual stress tests to determines a systemically 
significant firm’s capital adequacy; 

 Systemically Important Financial Market Utilities (“FMUs”) and Payment System 
Activities – requires the FRB, Securities and Exchange Commission (“SEC”) and Commodity 
Futures Trading Commission (“CFTC”) to establish and enforce risk management standards for 
systemically important FMUs and payment, clearing and settlement (“PCS”) activities 
conducted by financial institutions; 

 FRB Liquidity Authority – provides that the FRB may only exercise its liquidity authority 
under FRA § 13(3) through widely available programs (and not to individual firms) approved 
by the Treasury Secretary.  

For the Insurance Industry: 

 Federal Insurance Agency – establishes a Federal Insurance Office as an insurance industry 
information collection and consulting agency within the U.S. Treasury Department, and that 
also has jurisdiction representing the U.S. in negotiating international insurance agreements; 

For Credit Rating Agencies: 

 Credit Rating Agencies – establishes a new Office of Credit Ratings within the SEC to 
regulate and examine nationally recognized statistical rating agencies, including addressing 
conflicts of interest;  

To Increase Investor Protection and Securities/Derivatives Oversight: 

 Hedge Fund and Private Equity Fund Oversight – significantly increases regulation and 
oversight of hedge fund and private equity fund advisers, including registration and reporting 
requirements with the SEC; 

 Over-The-Counter Derivatives Market Oversight – establishes a new regulatory 
framework for oversight by the CFTC of the swaps market and by the SEC of the security-
based swaps market, including registration of swap dealers and other participants in the 
markets. 

 Investor Protections – establishes additional investor disclosures and investor protection 
resources at the SEC,  

 Fiduciary Duty of Broker-Dealers and Investment Advisers – authorizes the SEC to 
issue rules establishing a fiduciary duty from broker-dealers and investment advisers to their 
retail customers; 

 SEC Enforcement Authority – bolsters the SEC’s investigative and enforcement authority, 
including whistleblower protections for information facilitating SEC enforcement actions; 

 Municipal Securities Markets – provides for enhanced oversight of municipal securities; 
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 Executive Compensation – provides shareholders of publicly traded companies the 
opportunity to cast an advisory vote on executive compensation levels and executive golden 
parachutes once every three years, increases disclosures related to executive compensation, 
and provides enhanced reporting and oversight of incentive-based payment arrangements of 
large (greater than $1 billion) federally regulated financial institutions; and 

To Offset the Costs of Reform:  

 Troubled Asset Relief Program (“TARP”) Pay Back – reduces the TARP authorization from 
$700 billion to $550 billion, and requires repaid TARP funds to be used for deficit reduction. 

Implementing The Dodd-Frank Act 

The Dodd-Frank Act results in many significant and subtle changes to our banking, securities and 
other financial services laws. A critically important question going forward is how the Act will be 
implemented to effect these changes and how these new provisions will affect industry participants. 
The Act provides broad and substantial delegations to various federal agencies to implement its many 
provisions through the issuance of hundreds of new rules and regulations. These agency issuances will 
be required to implement all of the major areas of the Act, ensuring that federal rules will be proposed 
and promulgated – and the accompanying regulatory and policy process will continue –for many years 
to come. 

In many areas, the Dodd-Frank Act sets forth parameters and/or guidance intended to inform the 
regulators and the future regulatory process for implementing the new laws. What this means is that 
many of the most difficult policy decisions – the ones that will produce the true impact of the reforms 
– will be left to the regulators. The regulators will be required to make most of the difficult decisions 
that will affect our financial services system and what we can expect from the system going forward. 
Influencing and informing this process will be many different agencies, including two critical entities 
that do not yet exist – the BCFP and the Council, that will be required to coordinate and interact to an 
unprecedented degree. All of their actions will have a collective impact on our banking and financial 
services system. 

The level, complexity and interconnectedness of the issues facing our financial regulators are 
daunting. Certainly, in a cursory look at some of the key reforms above, there is the possibility of 
short-term upheaval as participants, industries and markets adjust to new laws and regulations.  

Conclusion 

What all of these factors suggest is that the upcoming regulatory response to the Dodd-Frank Act 
reforms will be critical to all industry participants. Absent an effective regulatory and policy response 
by key regulators, there is the possibility of further and perhaps prolonged stress in the banking and 
financial services industries. It will be important for industry participants to remain informed during 
this process and to engage the regulators at the appropriate times in order to participate in the debate 
and inform policymakers of key issues that could have wide-ranging implications for many years to 
come.  

   
 

To view other thought leadership pieces on how this landmark legislation and the myriads of 
implementing regulations will affect your industry, please follow this link. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings lawyers:

Barry A. Brooks 
Mergers & Acquisitions, New York 
212-318-6077 
barrybrooks@paulhastings.com 

Siobhan M. Burke 
Private Equity, Los Angeles 
213-683-6282 
siobhanburke@paulhastings.com 

Robert A. Claassen 
Derivatives, Securities and 
Capital Markets, Palo Alto 
650-320-1884 
robertclaassen@paulhastings.com 

V. Gerard Comizio 
Global Banking and Financial 
Institutions, Washington, DC  
202-551-1272 
vgerardcomizio@paulhastings.com 

Chris Daniel 
Global Banking and Financial 
Institutions, Atlanta 
404-815-2217 
chrisdaniel@paulhastings.com 

Conor W. Downey 
Finance, Restructuring and 
Securitization, London  
44-20-3023-5165 
conordowney@paulhastings.com 

Lawrence J. Hass 
Private Investment Funds,  
New York 
212-318-6401 
larryhass@paulhastings.com 

John F. Hilson 
Finance and Restructuring,  
Los Angeles 
213-683-6300 
johnhilson@paulhastings.com 

Mario J. Ippolito 
Finance and Restructuring,  
New York 
212-318-6420 
marioippolito@paulhastings.com 

Lawrence D. Kaplan 
Global Banking and Financial 
Institutions, Washington, DC  
202-551-1829 
lawrencekaplan@paulhastings.com 

Stanton Koppel 
Global Banking and Financial 
Institutions, San Francisco 
415-856-7284 
stankoppel@paulhastings.com 
 
Ronald Lanning 
Securitization, New York 
212-318-6850 
ronaldlanning@paulhastings.com 

Mitchell E. Nichter 
Investment Management, Hedge 
Funds, San Francisco 
415-856-7009 
mitchellnichter@paulhastings.com 

Elizabeth H. Noe 
Securities and Capital Markets, 
Atlanta 
404-815-2287 
elizabethnoe@paulhastings.com 

Joseph P. Opich 
Tax, New York 
212-318-6596 
josephopich@paulhastings.com 

Kevin L. Petrasic 
Global Banking and Financial 
Institutions, Washington, DC  
202-551-1896 
kevinpetrasic@paulhastings.com 

Mark Poerio 
Employment, Washington, DC  
202-551-1780 
markpoerio@paulhastings.com 

Charles G. Roberts 
Securitization and Real Estate, 
London  
44-20-3023-5164 
charlesroberts@paulhastings.com 

Michael R. Rosella 
Investment Management, 
New York 
212-318-6800 
mikerosella@paulhastings.com 

Barry G. Sher 
Litigation, New York 
212-318-6085 
barrysher@paulhastings.com 

William J. Simpson 
Private Equity, Orange County 
714-668-6205 
billsimpson@paulhastings.com 

Joshua H. Sternoff 
Private Investment Funds, 
New York 
212-318-6011 
joshsternoff@paulhastings.com 

William F. Sullivan 
Litigation, Los Angeles 
213-683-6252 
williamsullivan@paulhastings.com 

Thomas S. Wisialowski 
Tax, Palo Alto 
650-320-1820 
thomaswisialowski@paulhastings.com 

Jennifer Yount 
Finance and Restructuring,  
Los Angeles 
213-683-6008 
jenniferyount@paulhastings.com 

Michael L. Zuppone 
Securities and Capital Markets, 
Corporate Governance, New York 
212-318-6906 
michaelzuppone@paulhastings.com 

Arthur L. Zwickel 
Investment Management, Hedge 
Funds, Los Angeles 
213-683-6161 
artzwickel@paulhastings.com 
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