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 A New Capital Adequacy Regulation on Sale 
and Lease Back in Italy 
BY ALBERTO DEL DIN, NORMAN PEPE, & COSIMO PENNETTA 

Introduction 

It is not a secret that the stability of many banks has been put under stress over the last few years 
by the financial crisis and market turmoil and that, therefore, banks are under the pressure of 
their supervisory authorities to strengthen their capital adequacy ratios. In this scenario, major 
Italian banking groups, together with international investment banks (as advisors and/or 
investors), have been considering structures aiming to converting banks’ real estate assets into 
capital without operational disruptions. This is especially the case for certain sale and lease back 
transactions recently carried out on bank’s properties used in operations. Typically in this type of 
transaction a relevant portion of the real estate properties of a banking group or a bank which 
does not belong to a banking group (the “originator”) is (i) sold to a real estate investment fund or 
consortium (the “buyer”) in which the originator retains an interest as unit-holder, shareholder, or 
lender, and (ii) simultaneously leased back for a certain number of years (usually 15-30 years). 
The originator often benefits from ancillary provisions such as limited management rights (usually 
in the form of a veto power against decisions to dispose of real estate assets) or call options 
entitling, on a later stage in the transaction, to repurchase the properties. In more sophisticated 
transactions the loan financing the real estate buyout is structured as a securitization, 
underwritten in whole or in part by private investors, and backed by the originator under a put-
option over the asset-backed notes. 

From a capital adequacy perspective1, these sale and lease back transactions may have an impact 
on banks’ regulatory capital, capital requirements for credit risk, and financial position, with 
particular regard to the margin available for acquisitions of shareholding interests and real estate 
assets.  

After a three month public consultation period, on May, 21st the Bank of Italy adopted a new 
prudential supervisory regulation on sale and lease back transactions undertaken by banks (the 
“New Regulation”), which will come into force upon publication on the Official Gazette of the 
Republic of Italy. The New Regulation introduces a completely new approach in the way sale and 
lease back transactions will be treated for capital adequacy purposes. The key aspect in the 
change seems to be the shift from the preceding “transfer of risk” perspective towards a new 
“availability and stability of profit” concept. As a result, no relevance will be granted to what type 
of financial support (senior ranking instrument (e.g. a loan to the buyer) and/or equity and/or 
quasi-equity instruments) has been provided by the originator to the transaction. Pursuant to the 
New Regulation any of these contributions from the originator, in whatever form made, will affect 
pro rata (ie, in accordance with the applicable “capital ratio” (see below)) the profits (capital gain) 
generated by the sale and lease back transaction and capable of improving the Tier I or the Tier II. 

This Client Alert is intended to summarize the main provisions of the New Regulation. 
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The “Regulatory Filter” 

The main concept introduced by the New Regulation is a “regulatory filter” to apply to these 
transactions so as to identify whether and to which extent the profits (capital gain) realized from 
the disposals of the underlying real estate assets can be accounted for in the originator bank’s 
regulatory capital. 

The regulatory filter encompasses two tests, an “availability test” and a “stability” test, to assess, 
respectively, what portion of the profit is (i) “fully available” to the originator (ie, it can be used 
without restriction to cover the bank’s risks and losses) and (ii) “stable” (this mainly depending on 
when the originator will be in a position to repurchase the underlying properties and, therefore, 
unwind the transaction).  

The “Availability” Test 

As a matter of principle, the “regulatory filter” allows for profits (capital gains) resulting from sale 
and lease back transactions to be included in the calculation of the originator’s supervisory capital 
only to the extent of the financial resources injected, directly or indirectly, by parties unrelated to 
the originator (the so-called “third parties”). This is determined as a ratio between: a) the total 
amount of debt/equity (including any exposure to securitisations) issued by the buyer and held by 
third parties; and b) the total debt/equity (including any exposure to securitisations) issued by the 
buyer (the “capital ratio”)2. 

Interestingly, the controlling shareholders of the originator (typically the banking foundation 
(fondazione bancaria) controlling the bank or, in a banking group, the relevant holding company) 
do not fall within the definition of “third parties” which is relevant for the purposes of the New 
Regulation. Therefore, irrespectively of such shareholders being, technically speaking, outside of 
the originator’s banking group, their investment in the debt and/or equity issued by the buyer in 
connection with the buy-out of the real estate assets will not be accounted for under letter a) of 
the capital ratio formula. 

Correspondingly, the sold real estate assets will still be included in the originator’s risk-weighted 
assets for the purposes of capital requirement, and in the “held properties” (immobili detenuti) for 
the purposes of the available margin (margine disponibile), in both cases to the extent of a ratio 
reflecting the portion of total amount of debt/equity issued by the buyer and held by parties 
related to the originator (including its fondazione bancaria). 

The “Stability” Test 

Under the New Regulation, profits as determined on the basis of the capital ratio may be included 
in the calculation of the regulatory capital as follows:  

(a) in the Tier I capital, if under the applicable call option, pre-emption clauses3 or similar clauses 
the originator (i) may repurchase (in full or in part) the real estate assets only after the tenth 
anniversary of the effective date of the lease agreement between the originator and the buyer, or 
(ii) is not entitled at all to such buy-back; 

(b) in the Tier II capital, if the applicable call option, pre-emption clauses or similar clauses allow 
the originator to repurchase (in full or in part) the real estate assets after the fifth anniversary of 
the effective date of the lease agreement.  

In other words, the “regulatory filter” grants no relevance for the purposes of calculating the 
originator’s regulatory capital, to profits generated by sale and lease back transactions where the 
originator may repurchase the assets before the fifth anniversary of the effective date of the lease 
agreement.  

Interestingly, as the “regulatory filter” does not imply a “transfer of risk” test, it is irrelevant for its 
purposes whether the repurchase price is at fair value or is predetermined in advance. The filter 
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focuses, instead, only on the “availability” and “stability” of the regulatory capital. This may also 
explains why pursuant to the New Regulation contractual clauses, other than call options, allowing 
the originator bank to repurchase the assets will not be subject to the “regulatory filter” if the 
originator’s right is limited to not more then 10% of the total real estate assets originally 
transferred to the buyer. The same exemption regime applies (irrespective of the value of the real 
estate properties to be retransferred) when the buyer must sell its assets as a consequence of 
exceptional and unforeseeable situations which may impair the buyer’s financial stability or may 
result in its failure to comply with legislative or supervisory regulations. 

Authorization Requirements 

Considering the risks arising from this type of transaction, the New Regulation provides for certain 
authorization requirements. Banks and banking group holdings willing to carry out such 
transactions, will have to notify in advance to the Bank of Italy a report setting forth a description 
of the transaction, an estimate of economic, financial and regulatory impacts, and an analysis of 
operational risks and of possible remedies4. 

Conclusions 

From a regulatory viewpoint, by clarifying the regulatory regime applicable to sale and leas back 
transactions the New Regulation may have a positive impact in improving the Italian banking 
industry’s stability, which may prove of essence while losses from toxic and other distressed assets 
still in the banks’ balance sheets are emerging in their magnitude. From a broader perspective, 
however, whether, and in which terms, sale and lease back transactions may be a real opportunity 
for Italian banks and international investors will also depend on certain changes to the tax regime 
applicable to Italian real estate funds currently under discussions. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact 
any of the following Paul Hastings lawyers: 

London  
Norman Pepe 
44-20-3023-5159 
normanpepe@paulhastings.com  

Lorenza Talpo 
44-20-3023-5158  
lorenzatalpo@paulhastings.com 

Milan 
Alberto Del Din 
39-02-30414-288 
albertodeldin@paulhastings.com  

 

 
1 From an accounting perspective, capital gains resulting from disposal of the originator bank’s real estate properties may be accounted 

for only if the transaction passes the “derecognition” and “consolidation” tests and, therefore, qualifies as a “true sale” under the 

IAS/IFRS. 

2 Assuming a sale and lease back transaction whereby the profits (capital gain) generated by the originator bank from the sale of the 

properties to the buyer amount to 100, and the originator bank has advanced to the buyer a loan of 20, the profits “accountable” for 

supervisory purposes are equal to 80. 

3 The New Regulation clarifies that the existence of statutory pre-emption rights to which the originator may be entitled by law, are not 

relevant for the purposes of the “stability” test. 

4
 For instance, risks of operational disruption may result from the unavailability of suitable alternative properties should the originator 

bank fail, at the end of the lease, to repurchase the original offices and other real estate assets. 
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