
Congress Enacts Critical H-1B and L-1 Reform 
Efforts stretching over nearly a year and a half by the Global Personnel Alliance (GPA) and Paul 
Hastings to promote careful reform of the H-1B and L-1 visa classifications for professional workers 
in specialty occupations and intracompany transferees came to fruition over the weekend of November 
20, 2004.  Congress passed reform provisions for these two critical business immigration classifications 
as part of the Omnibus Appropriations Bill for Fiscal Year 2005, H.R. 4818.  GPA and Paul Hastings 
played a key role in both the H-1B and L-1 reform, as did a number of major employers.
 
H-1B Reform 
 
The H-1B measures would exempt from the annual H-1B cap up to 20,000 foreign students with 
Master’s or higher-level degrees from U.S. colleges and universities.  This should provide modest 
but critical relief from a crisis provoked by a cap on H-1B visas set legislatively at 65,000 per year, 
down from 195,000 in fiscal year 2003.  This year, for the first time ever, the supply of H-1B visas 
was exhausted on the first day of the new fiscal year, effectively creating a blackout for employers 
until October 2005.  This legislative change will directly benefit employers who hire foreign nationals 
with advanced degrees from U.S. schools.  It is hoped that the change will indirectly benefit other H-
1B employers as well, since the exemptions should free additional spaces within the cap that would 
previously have counted toward the annual limit.  However, the lack of a transitional provision in the 
legislation means there is no immediate and direct relief for persons subject to the general 65,000 cap.  
The new higher degree exemption is permanent.  While it is subject to a 20,000 cap of its own, it has 
no sunset date. 

In other changes, the H-1B reform provision does the following: 

* requires payment of 100 percent of the prevailing wage, eliminating the prior rule under which an 
employer could meet program requirements by paying 95 percent of the prevailing wage (this change 
most likely would occur anyway, since it is in the Department of Labor’s (DOL) proposed new labor 
certification regulations (known as “PERM”), anticipated in the near future);  
 
* requires that, where the DOL uses or makes available to employers a governmental survey to 
determine the prevailing wage, that survey must provide four levels of wages commensurate with 
experience, education, and the level of supervision, replacing the current two-level system that all too 
often resulted in an inappropriately inflated prevailing wage calculation for workers at an intermediate 
level;  
 
* reinstates the education and training fee that had sunset in October 2003, raising it to $1500 for 
employers with twenty-six or more employees (those with twenty-five or fewer employees will pay a 
reduced fee of $750); 
 
* adds a new “fraud prevention and detection fee” of $500 for initial petitions and for petitions 
involving a change of employer (though not for extensions of status with the same employer);  
 
* reinstates the previously-expired attestation requirements for H-1B dependent employers;  
 
* establishes DOL authority to investigate alleged H-1B program violations without a complaint, 
based on “reasonable cause,” but imposes important limits on that authority and the procedures for 
exercising it, and provides a safe harbor for employers whose good faith attempts to comply result in 
technical or procedural failures, including a ten-day period of opportunity to correct such failures. 
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The bill leaves a number of important questions unanswered, most notably as a result of the patchwork 
of effective dates.  While the increased job training and professional development fees are effective 
immediately upon enactment of the legislation, the exemption from the cap for graduates of U.S. Master’s 
and Ph.D. programs takes effect 90 days after enactment.  Paul Hastings and GPA will continue to be 
closely involved in efforts to make this transition as effective as possible in delivering prompt relief to 
employers of specialty occupation workers under the H-1B program. 
 
L-1 Reform
 
With respect to L-1 intracompany transferees, Congress passed the L-1 Visa Reform Bill that Paul 
Hastings and GPA have been so closely involved in promoting.  This critical legislation completes a 
massive effort to stave off severe and extremely damaging L-1 revisions that had been proposed in 
Congress since the late spring of 2003.  These proposals included measures that would have imposed a 
cap on L-1 visas; imposed prevailing wage and other requirements similar to those in the H-1B program; 
decreased the period of time an employee can spend in L-1 status; imposed a degree requirement 
on L-1 workers; and eliminated entirely the L-1B classification for specialized knowledge workers.  
With indispensable contributions from GPA member companies, GPA delivered testimony before the 
Immigration and Border Security Subcommittee of the Senate Judiciary Committee in the summer of 
2003.  That hearing proved to be a turning point in the debate, which has now blossomed into much 
more measured legislation aimed carefully at eliminating problematic L-1 practices while preserving the 
L-1 classification for legitimate and critical business uses.  In particular, the bill does the following:
 
* prohibits placement of L-1B “specialized knowledge” workers at the worksite of an unaffiliated 
employer where the petitioning employer does not control or supervise the employee, or where the off-site 
placement is essentially an arrangement to provide labor for hire to the unaffiliated employer, rather than 
a placement in connection with the provision of a product or service requiring specialized knowledge 
specific to the petitioning employer; 
 
* repeals the provision permitting L-1 visas under blanket petitions for employees with only six months 
of prior employment abroad with the petitioning employer, requiring instead that all L-1 beneficiaries 
have worked abroad for the related company for at least one year prior to transfer. 
 
The L-1 reform provisions will take effect 180 days after enactment.  In addition, the “fraud prevention 
and detection” fee of $500 will apply to L-1 petitions as well as to H-1B petitions, including Blanket L-1 
cases at consular offices abroad.  The effective date of this fee provision is unclear (both for H-1B and 
for L-1 petitions), and Paul Hastings and GPA will work with congressional and administrative offices to 
seek further precision.
 
Overall, despite the ambiguities and trade-offs, these provisions reflect a hard-won success, in the face 
of opposition from many quarters in Congress and elsewhere.  Paul Hastings and GPA will co-host an 
interactive teleconference on Thursday, December 2 from 2:30 pm to 3:45 pm EST (11:30 am to 12:45 
pm PST).  To learn more about how these critical changes will affect your company, please arrange to 
join us by sending an e-mail message to Christine Sisco at christinesisco@paulhastings.com or by phone 
at (404) 815-6823.  The deadline for registering is Monday, November 29.  We will confirm registration 
and other details by e-mail on Tuesday, November 30.
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