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Maric Capital v. PLATO Learning: Important 
Lessons for Disclosure 
BY CARL SANCHEZ AND KEVIN REYES 

On May 13, 2010, Vice Chancellor Strine of the Delaware Court of Chancery (“Court”) issued a 
Memorandum Opinion in Maric Capital Master Fund, Ltd. v. PLATO Learning, Inc., in which the Court 
preliminarily enjoined the acquisition of PLATO Learning, Inc. (“PLATO”) by Thoma Bravo, LLC 
(“Thoma Bravo”) because several disclosures made by PLATO in its proxy statement were either 
inadequate or materially misleading. The decision provides important guidance to merger parties as to 
the Delaware Court’s views on the significance of providing accurate and complete disclosures of 
certain matters that routinely arise in the context of a cash merger.  

The Facts and Background of Maric Capital 

On March 25, 2010, PLATO entered into a merger agreement with an affiliate of Thoma Bravo, a 
private equity firm, which entitled PLATO’s shareholders to receive $5.60 in cash per share. PLATO’s 
Board of Directors approved the agreement after receiving a fairness opinion from its financial advisor, 
Craig-Hallum Capital (“Craig-Hallum”), and PLATO provided its proxy statement to its shareholders 
urging them to vote in favor of the proposed merger. 

Maric Capital Master Fund, Ltd., a stockholder of PLATO, brought suit to enjoin the merger on several 
grounds, including PLATO’s Board of Directors’ alleged failure to comply with its fiduciary duties1 and 
inadequate or materially misleading disclosures of certain information in PLATO’s proxy statement. 
Agreeing with the latter claim, the Court preliminarily enjoined the merger until PLATO provided 
corrective disclosures in its proxy statement with respect to:  (1) a more accurate description of how 
Craig-Hallum came to its discount rate for its discounted cash flow valuation in its fairness opinion; 
(2) more complete disclosure of management projections relating to PLATO’s future performance, 
specifically providing additional disclosure regarding “free cash flow estimates;” and (3) additional 
disclosure highlighting the extent of conversations between both companies’ management teams 
regarding compensation arrangements and equity participation of PLATO’s management in the 
surviving corporation.  

1. Flawed Discount Rate Analysis.  The proxy statement explained that Craig-Hallum used a 
discount rate range of 23%-27% to conduct its discounted cash flow valuation “based upon an 
analysis of PLATO Learning’s weighted average cost of capital.”  However, Craig-Hallum’s only 
such analyses that were conducted and given to the Special Committee, the first using a loose 
variation of the capital asset pricing model and another using a comparable companies analysis, 
produced discount rates of 22.6% and 22.5%, respectively, both below the lower range 
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disclosed to shareholders in the proxy statement. The Court explained that although the bank 
provided reasons for using the range it did, there is no evidence that Craig-Hallum 
communicated those reasons to the Special Committee. Thus, as a result of using the increased 
rate range, the deal price was portrayed to shareholders as being more favorable than it would 
have been if the bank used the discount rates which it “actually calculated.”   The Court 
concluded that use of the higher discount rates, without any explanation as to the basis 
therefore was materially misleading to PLATO’s stockholders.  

2. Nondisclosure of Future Cash Flow Projections.  Although PLATO’s proxy statement provided 
shareholders with certain projections, it failed to disclose future free cash flow estimates that 
had been prepared by PLATO’s management and provided to Craig-Hallum for use in its 
valuation analyses. Vice Chancellor Strine noted that although other cases have not held such 
estimates as material in certain circumstances, “management’s best estimate of the future cash 
flow of a corporation that is proposed to be sold in a cash merger (emphasis added) is clearly 
material information” that shareholders ought to have when deciding whether it is in their best 
interest to accept the proposed merger price. Because this projection was omitted “for reasons 
not adequately explained,” the Court enjoined the merger until corrective disclosures were 
made. 

3. Misrepresentation of Discussions Between Thoma Bravo and PLATO Management.  According to 
the proxy statement, one reason PLATO considered in approving the merger was that Thoma 
Bravo and PLATO management “did not negotiate terms of employment, including any 
compensation arrangements or equity participation in the surviving corporation.”  In actuality, 
although no formal negotiations had taken place, future arrangements had been discussed, 
whereby Thoma Bravo indicated to PLATO’s CEO that it typically retains top management after 
an acquisition. The Court determined that omission of these discussions from the proxy 
statement created a materially misleading impression that the decision to sell PLATO was 
unaffected by any understanding between management and Thoma Bravo about future 
economic arrangements. 

Practice Points 

The decision in Maric Capital underscores the Court’s willingness to enjoin a merger if it feels the 
proxy statement either omits material information or presents information in a manner that could be 
materially misleading. Accordingly, it is important that parties to a merger provide complete and 
accurate disclosures in the proxy statement. Specifically, it is imperative to accurately and fully 
disclose information with respect to:  (1) fairness opinion analyses; (2) management projections; and 
(3) discussions related to any management employment arrangements. Below are some guidelines 
that parties should follow. 

• Fairness Opinion Disclosures.  Boards of Directors should be proactive participants in the fairness 
determination and should thoroughly review the accuracy and adequacy of the disclosures 
contained in the merger proxy statement. While the Maric Capital Court focused specifically on 
disclosures related to the discount rates used as the basis to determine a valuation range, the 
lesson is that a merger proxy statement should adequately disclose: 

–   all material assumptions used by the financial advisor in its valuation analyses; and 

– the rationale for any adjustments made to or deviations from the use of such material 
assumptions.  
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• Projections Disclosures.  The Court reinforces the importance of disclosing in the proxy 
statement material management projections used by the company and its financial advisors in 
concluding that the merger is fair to the target shareholders. In particular, the Maric Capital 
Court makes it clear that management’s best estimate of the future cash flow of the company in 
the context of a cash merger is clearly material information that needs to be disclosed in the 
merger proxy statement. 

• Management Discussion Disclosures.  Finally, the Court considers discussions related to future 
employment arrangements for management of the target company to be material information 
that should be disclosed in the merger proxy statement.  

– Even where there have been no formal negotiations surrounding employment agreements 
or management compensation packages,  it is important to disclose any material 
discussions related to the ongoing roles of management, which discussions would be 
reasonably likely to lead to an understanding by management that they will be retained 
and/or compensated by the surviving corporation. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 
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1 The plaintiff made a breach of fiduciary duty claim under Revlon v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 

(Del. 1986), but the Court found that the plaintiff had not established a reasonable probability of success on the Revlon 
claim. Thus, the breach of fiduciary duty claim is not addressed in this Client Alert. 
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