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Back to Basics: How England is Asking Parties 
to Sign Documents Not Pieces of Paper 
BY KEITH WILSON 

Those who work in the commercial world will be familiar with the request to sign the “signature 
pages” ahead of closing a commercial transaction. This has now become far more difficult in 
England. 

Over the last twenty years the length of commercial documentation has increased so that, as a 
convenience, parties had taken to signing pages and then later attaching them to the document 
they wanted to be bound by. These practices originally developed in the U.S. but they quickly 
crept into and were adopted in England facilitating quick and easy closings. In continental Europe 
and Scotland such practices did not really take hold. These countries, who trace a common legal 
history back to Roman law, have always attached a greater degree of solemnity to document 
execution. 

A tax dispute that ended up in Court in England (R (on the application of Mercury Tax Group and 
another) v HMRC [2008] EWHC 2721) has raised significant questions on the previous practices in 
England and forced changes to the way in which document execution takes place. In that case a 
signature page attached to an earlier draft had been signed. It was then, with the signing party’s 
approval, attached to a later version of the deed. HMRC argued, among other things, that the 
document had not been validly executed and that it had no legal effect. The Court agreed. 

The case turned partly on the fact that the document in question was a deed and partly on the 
wording of a statute. Although the case related to document execution by an individual the 
equivalent wording in the statute for companies, The Companies Act 2006, is substantially similar. 
This sets out how a company may execute a document for it to be a deed. The section refers to 
“the document” and to signing “it”. The Court held that on an ordinary meaning this meant the 
document itself had to be signed –“the signature and attestation must form part of the same 
physical document” – not a separate signature page which is later appended. Thus parties to a 
deed will now find lawyers sending them the whole document (usually as a PDF file), asking them 
to print it and then execute the signature page of the document while it is loosely attached to or is 
with the remainder of the document. Contracts for the sale of real estate are similarly affected 
even if not by way of deed. 

This has an impact on timing of deals particularly where, as is frequently the case, documents are 
not in final agreed form until the very last moment. The choices seem to be (1) hold a signing 
meeting if all parties can be in the same place; (2) rely on a PDF file of the executed document 
emailed with an undertaking to deliver the signed original after closing (and assuming an original 
is not absolutely required); (3) arrange for delivery of the executed documents to local counsel 
who deal with distribution; or (4) have the company give a power of attorney (which would itself 
need to be by way of correctly executed deed) to allow execution of the document in a particular 
location. 
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Not all contracts are or need to be created by way of deed. The rules relating to signing a contract 
“under hand” are less formidable in the sense that it seems possible for signature pages to be 
attached to a document. In any case generally a contract under hand could be made orally so that 
if it were shown that a contract had not been executed correctly it could still be argued to be valid 
as a written memorandum of an oral contract. However, the Court in Mercury cast some doubt on 
attaching a signed signature page previously attached to an earlier draft to a later final version. 
Practice has thus changed to there being a very clear evidential trail (usually by email) recording 
which version of a document has finally been agreed and the authority to attach a signed signature 
page. While this may seem to those who have done many deals without this rigour as 
unnecessary, a more cautious approach prevails in the post Mercury world. 

Perhaps the odd thing is that it has taken a case like this to remind people of the care which needs 
to be taken in relation to creating binding legal obligations. Ultimately the final signed documents 
are the deal lawyers product – to have taken much care in negotiating the terms and then not to 
apply the same degree of care to actually binding the parties to the final agreement is 
inconsistent.  

 

  

If you have any questions concerning these developing issues, please do not hesitate to contact 
any of the following Paul Hastings lawyers: 

London 

Keith Wilson 
44-20-3023-5141 
keithwilson@paulhastings.com 

 

 

 

Norman Fraser 
44-20-3023-5139  
normanfraser@paulhastings.com
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