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New York High Court Rules That Employers are 
Strictly Liable for Acts of Managers and Supervisors 
Under New York City’s Human Rights Law 
BY ZACHARY D. FASMAN, ALLAN S. BLOOM, AND ALEXANDER W. WOOD 

Ever since the United States Supreme Court decided Faragher v. Boca Raton, 524 U.S. 775 (1998) 
and Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998), employers have had recourse to an 
affirmative defense to liability (the “Faragher/Ellerth defense”) in cases where a supervisor is accused 
of sexual harassment but where no “tangible employment action” is taken against the plaintiff (e.g., 
demotion or discharge). In such cases, assuming that the plaintiff has otherwise proven sexual 
harassment (or a prima facie case on a motion for summary judgment), the employer’s defense 
requires proof by a preponderance of the evidence that (1) it exercised reasonable care to prevent and 
correct any harassment, and (2) the plaintiff unreasonably failed to make use of any preventive and 
corrective mechanisms provided by the employer or otherwise avoid the harm. This defense has been 
a useful tool for employers to minimize or eliminate their liability when a supervisor harasses another 
employee; it often results in summary judgment for an employer that can show the existence of an 
anti-discrimination policy and complaint procedures that were not utilized by the plaintiff. The New 
York Court of Appeals, however, in a closely watched decision, recently held that the Faragher/Ellerth 
defense does not apply to discrimination lawsuits brought under New York City’s Human Rights Law 
(the “NYCHRL”).  

Answering a question certified to it by the United States Court of Appeals for the Second Circuit, the 
New York Court of Appeals, in Zakrzewska v. The New School, 2010 N.Y. Slip Op 03796 (May 6, 2010) 
(“Zakrzewska”), acknowledged that while it “generally interpreted” state and local civil rights laws in a 
manner consistent with federal precedent, the “unambiguous language” of the NYCHRL precluded the 
use of the Faragher/Ellerth defense. An employer’s anti-discrimination policies, the court noted, can 
only operate to mitigate the amount of damages recoverable in a case of supervisor harassment but 
cannot totally shield an employer from liability. Unlike Title VII of the Civil Rights Act of 1964 (“Title 
VII”) or the New York State Human Rights Law (“NYSHRL”), the NYCHRL expressly imposes liability on 
an employer based on the discriminatory conduct of an employee or agent where:  

(1) The employee or agent exercised managerial or supervisory responsibility; or 

(2) The employer knew of the employee’s or agent’s discriminatory conduct, and 
acquiesced in such conduct or failed to take immediate and appropriate corrective 
action; an employer shall be deemed to have knowledge of an employee’s or 
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agent’s discriminatory conduct where that conduct was known by another 
employee or agent who exercised managerial or supervisory responsibility; or 

(3) The employer should have known of the employee’s or agent’s discriminatory 
conduct and failed to exercise reasonable diligence to prevent such discriminatory 
conduct.1 

While the NYCHRL permits an employer to mitigate civil penalties or punitive damages by 
demonstrating that it established and complied with anti-discrimination policies and that it has a 
record of no, or relatively few, prior incidents of discriminatory conduct by the individual accused of 
engaging in the unlawful conduct,2 this is often cold comfort for an employer hoping to dispose of a 
case on a summary judgment motion. What makes the NYCHRL vicarious liability standard even more 
troubling for employers in New York City is the availability of both punitive damages and attorneys’ 
fees under the NYCHRL, neither of which are available to plaintiffs under state law. 

The current text of the NYCHRL’s section on employer liability for unlawful discriminatory conduct by 
supervisors dates to 1991, but the emphasis on an approach to its interpretation different from that of 
similar federal and state laws dates to the enactment of the Local Civil Rights Restoration Act 
(“Restoration Act”) by the New York City Council in 2005. In the Restoration Act, the City Council 
decried what it considered to be the narrow construction of the NYCHRL by courts. In addition to 
amending specific portions of the NYCHRL, the City Council made clear in amending the general 
construction provision of the law that it was no longer to be interpreted pari passu with Title VII and 
New York State law: 

The provisions of [the NYCHRL] shall be construed liberally for the accomplishment of 
the uniquely broad and remedial purposes thereof, regardless of whether federal or 
New York State civil and human rights laws, including those laws with provisions 
comparably-worded to provisions of this title, have been so construed.3 

New York courts quickly seized on the language of the Restoration Act to embrace a more expansive 
reading of the NYCHRL. The Appellate Division, First Department, responsible for hearing appeals in 
Manhattan and the Bronx, noted in 2009 that the “Restoration Act, which mandates that courts be 
sensitive to the distinctive language, purposes, and method of analysis required by the City HRL, 
require[s] an analysis more stringent than that called for under either Title VII or the State HRL.”4 
After reviewing the Restoration Act amendments to the law, the Appellate Division cautioned: 

[T]he City HRL now explicitly requires an independent liberal construction analysis in 
all circumstances…. The independent analysis must be targeted to understanding and 
fulfilling what the statute characterizes as the City HRL’s “uniquely broad and 
remedial” purposes, which go beyond those of counterpart State or federal civil rights 
laws.... 

In short, the text and legislative history represent a desire that the City HRL “meld the 
broadest vision of social justice with the strongest law enforcement deterrent.” 
Whether or not that desire is wise as a matter of legislative policy, our judicial function 
is to give force to legislative decisions.5 
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It is abundantly clear, both from Williams and now Zakrzewska, that employers can no longer analyze 
NYCHRL claims in the same manner as Title VII or NYSHRL claims. Indeed, the City law claims must 
be viewed as fundamentally different.  

The practical implications of Zakrzewska are very concerning for employers operating in New York 
City, and will likely include the following: 

 More plaintiffs may forgo federal claims for the benefits of litigating in state court where there 
are more flexible discovery rules, summary judgment is granted far less frequently, there is no 
unanimous jury verdict requirement, and the remedies available exceed those recoverable 
under Title VII;  

 Courts will likely focus on other differences between the NYCHRL and federal/state law (e.g., 
the city law’s retaliation and disability provisions, which are more employee-friendly), instead 
of presumptively analyzing the statutes similarly; 

 Employers can no longer expect to win summary judgment on NYCHRL claims when the 
alleged harasser is a supervisor or manager, thus affecting settlement value and litigation 
costs; and 

 Courts in discrimination cases will re-focus on the alleged discriminatory conduct itself, instead 
of on vicarious liability issues. 

In light of Zakrzewska, employers with operations in New York City should consider taking some of the 
following steps: 

 When a manager or supervisor is accused of harassing someone, consider exploring early 
settlement due to the high likelihood that the case will go to trial; 

 Make sure that anti-discrimination policies are drafted clearly, broadly disseminated, and 
effectively policed so as to provide an opportunity to mitigate damages that may be awarded 
in a case of supervisory harassment, even if such policies can no longer act as a shield to 
liability under City law; and 

 Consider collecting and voluntarily producing any favorable equal employment opportunity 
statistics or data (e.g., data showing that there have been relatively few incidents of 
discrimination in the workplace) to the plaintiff in a discrimination lawsuit. As discussed above, 
the NYCHRL permits an employer to present such evidence to mitigate certain categories of 
damages. 
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If you have any questions concerning Zakrzerwska, its implications, or our recommendations,  please 
do not hesitate to contact any of the Paul Hastings lawyers listed below: 

 

Allan S. Bloom 
212-318-6377 
allanbloom@paulhastings.com 

Patrick W. Shea 
212-318-6405 
patrickshea@paulhastings.com 

 

Zachary D. Fasman 
212-318-6315 
zacharyfasman@paulhastings.com 

Stephen P. Sonnenberg 
212-318-6414 
stephensonnenberg@paulhastings.com

 

 
1 N.Y.C. Admin. Code § 8-107(13)(b)(1)-(3). 

2 Id. §§ 8-107(13)(d) & (e). 

3 Id. §§ 8-130. 

4 Williams v. New York City Housing Auth., 61 A.D.3d 62, 65 (1st Dep’t 2009). 

5 Id. at 66, 68-69. 
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