
 

  1 
 

1 

Implications of Regulatory Reform for the Credit 
Rating Agencies 
BY KEVIN L. PETRASIC AND EMILY HARTMAN 

As the Senate struggles to find effective compromises for pending regulatory reform legislation, a 
number of key issues are framing the final scorecard for what constitutes “meaningful regulatory 
reform.” Certain issues have emerged or have been reemphasized in recent days as catalysts 
propelling the reform debate, and others have remained relatively constant in the pending House 
(H.R. 4173) and Senate (S. 3217) bills. While the bills have numerous issues in common, there are 
subtle differences even in these commonalities that may or may not be meaningful in crafting final 
legislation. One area of significant accord is the general treatment of national credit rating agencies, 
or Nationally Recognized Statistical Rating Organizations (“NRSROs”). 

The NRSRO accountability and transparency provisions of the House and Senate regulatory reform 
bills are closely modeled on legislation, the Rating Accountability and Transparency Enhancement Act 
(“RATE Act”) (S. 1073) introduced in the Senate last year by Senator Jack Reed (D-RI) and a 
companion bill in the House (H.R. 3214) introduced by Representative Thomas Rooney (D-FL). As 
currently drafted, both the House and Senate regulatory reform bills include provisions that 
substantially exceed the 2006 reforms of the Credit Rating Agency Reform Act,1 and would impose 
what is tantamount to a Sarbanes-Oxley type of regime on the NRSROs. At the heart of both bills’ 
NRSRO provisions are increased and dedicated oversight by the Securities and Exchange Commission 
(“SEC”); accountant-type accountability and liability provisions; substantially increased corporate 
governance and conflicts of interest protections; greater access and transparency to investors of 
NRSRO methodologies; and a general review of the overall reliance on NRSROs by financial regulators 
and in federal laws. 

In many respects, the nature and scope of these provisions echoes themes present in other aspects of 
regulatory reform. In effect, it ratchets up the stakes and transparency of the procedures and 
methodologies employed by the NRSROs, as well as the responsibility of the SEC to oversee the 
industry and the new requirements. It is also, again not surprisingly, in line with certain steps the SEC 
took last fall to promote transparency and accountability by the NRSROs.2 Notwithstanding the 
similarities and extensions of some of the concepts present in the SEC rules and 2006 legislation, 
there are issues in the NRSRO provisions in the House and Senate regulatory reform bills that have 
implications that would fundamentally alter our national credit rating system. 

Chief among the aggregate effect of these provisions is the potential for a significant impact on how 
the NRSROs conduct their business, particularly in the context of their overall operations and ratings 
structure. Certainly, the enforcement, liability and penalty provisions and standards set forth in the 
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House bill (private right of action for gross negligence and elimination of the Rule 436(g) “expert” 
exemption, which would increase liability risks to NRSROs based on ratings included in registration 
statements) and Senate bill (private right of action where facts give rise to a strong inference that a 
credit rating agency knowingly or recklessly failed to reasonably investigate or verify facts affecting a 
rating) would add considerable potential risk exposure for credit rating agencies that fail to conduct 
adequate due diligence to support their ratings. Coupled with the transparency provisions regarding 
internal ratings methodology, the overall risk profile of the NRSROs would be greater. This, 
presumably, would have a significant impact on the market behavior and overall ratings structure of 
the rating agencies. 

Another key feature of both bills is the increased and structured SEC oversight of the NRSROs, 
including annual SEC examinations as well as the ability to revoke a credit rating agency’s NRSRO 
status. These provisions are supportive of the central goal and most important aspect of both bills’ 
NRSRO provisions, which is improving existing mechanisms to ensure consistency in producing 
accurate ratings and minimizing conflicts of interest that could detract from this goal. While neither 
bill, like the preceding RATE Act bills, provides an effective solution to the inherent conflict of the so-
called “issuer-pay” model, both bills empower the SEC to issue rules to minimize and manage 
NRSROs’ sales and marketing activities from influencing ratings. 

In this regard, the Senate bill includes a penalty provision that authorizes the SEC to suspend or 
revoke registration of an NRSRO with respect to a particular class of securities if the SEC determines 
that the NRSRO lacks adequate financial and managerial resources to consistently produce accurate 
ratings for such securities. In contrast, the House bill authorizes the SEC to establish a system for 
payments of credit ratings issued by NRSROs that includes incentives for reliable credit ratings. The 
House bill also bars NRSROs from offering management advisory services; advice or consulting 
services related to mergers, sales or asset dispositions; or other ancillary advice or consulting services 
unrelated to a credit rating issuance. 

Ultimately, it appears likely that a regulatory reform bill presented to the President will include 
important changes to the credit rating agency process and the manner in which ratings are issued by 
NRSROs and regulated by the SEC. How the differences and details are sorted out and settled between 
the House and Senate bills could substantially transform our national credit rating system, including 
the nature, manner and scope of future services offered by the NRSROs. This, of course, would have 
implications beyond the NRSROs, including consequences on the pricing, availability and quality of 
ratings for issuers, underwriters, investors and other firms that rely on our national ratings system. 
Clearly, it will be important for all of these constituencies to continue to monitor the NRSRO provisions 
as the pending regulatory reform legislation unfolds in the weeks ahead. 
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The Paul Hastings Banking practice will continue to monitor this and other critical regulatory reform 
issues in the weeks and months ahead. Please feel free to contact any of our lawyers below regarding 
your legislative, policy or regulatory questions. 

Atlanta 
Todd W. Beauchamp 
404-815-2154 
toddbeauchamp@paulhastings.com 
 
Erica Berg Brennan 
404-815-2294 
ericaberg@paulhastings.com 
 
Chris Daniel 
404-815-2217  
chrisdaniel@paulhastings.com 
 
Azba A. Habib 
404-815-2380  
azbahabib@paulhastings.com 
 
Nicole C. Ibbotson  
404-815-2385 
nicoleibbotson@paulhastings.com 

 

San Francisco 
Stanton R. Koppel 
415-856-7284 
stankoppel@paulhastings.com 
 
Washington, D.C. 
V. Gerard Comizio 
202-551-1272  
vgerardcomizio@Paulhastings.com 
 
Emily Hartman 
202-551-1980 
emilyhartman@paulhastings.com 
 
Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@Paulhastings.com 
 
Helen Y. Lee 
202-551-1817 
helenlee@paulhastings.com 
 
Kevin L. Petrasic 
202-551-1896 
kevinpetrasic@paulhastings.com 

 

 
1 Public Law 109-291, 120 Stat. 1327-1339 (September 29, 2006). 
2 See SEC Amendments to Rules for Nationally Recognized Statistical Rating Organizations (Final Rules), 74 Fed. Reg. 
63832 (December 4, 2009); and SEC Proposed Rules for Nationally Recognized Statistical Rating Organizations, 74 Fed. 
Reg. 63866 (December 4, 2009). See also SEC Concept Release on Possible Rescission of Rule 436(g) under the Securities 
Act of 1933, 74 Fed. Reg. 53114 (October 15, 2009), with corrections at 74 Fed. Reg. 55162 (October 27, 2009). 
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