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DOL’s March 24, 2010 “Administrator 
Interpretation”: A New Procedure, Raising a 
Number of Questions 
BY ALLAN BLOOM & CHRISTINA LATTA 

On March 24, 2010, the U.S. Department of Labor (“DOL”) issued Administrator’s Interpretation 
No. 2010-1 (“Interpretation”), which concludes that employees who perform the “typical” duties of a 
mortgage loan officer employee do not qualify as exempt administrative employees under section 
13(a)(1) of the Fair Labor Standards Act (“FLSA”). 

The Interpretation is significant for two reasons: (1) it establishes a new DOL procedure for providing 
broad interpretative guidance; and (2) it withdraws a 2006 opinion letter that concluded that certain 
mortgage loan officer employees qualified for the administrative exemption. 

The DOL’s new procedure is a significant departure from its prior practice. Previously, the DOL issued 
guidance in the form of rules and opinion letters. The DOL issued opinion letters at the request of 
employers and characterized the opinion as limited to the specific facts of the individual request. 
Nonetheless, opinion letters provided considerable guidance to employers when considering the 
exempt status of employees. 

The new “administrator’s interpretation” is an altogether different approach. Instead of focusing on 
specific facts proposed by an employer, for example, the interpretations are based upon the DOL 
Wage and Hour Division’s generalized understanding of the duties commonly performed by employees 
in a particular role. For example, in this first Interpretation, the DOL relied upon its own investigations 
and selected case law regarding mortgage loan officers. In so doing, the DOL glosses over the many 
variations of duties performed by employees in these roles and instead purports to provide blanket 
guidance to the entire industry. 

The DOL’s stated purpose in providing this Interpretation about mortgage loan officers is “to provide 
much needed guidance” on the application of the administrative exemption, an “important and 
frequently litigated area of the law.” To do so, the Wage and Hour Division examined the “typical” job 
duties of a mortgage loan officer, which it determined includes the following: 

 Collecting financial information from customers, including credit reports; 

 Running collected information through a computer program to identify suitable loan 
products; 
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 Assessing the options available to customers and matching the customer’s needs with the 
available products; and 

 Compiling customer documents for forwarding to an underwriter or loan processor. 

The DOL weighed these duties against the FLSA regulations’ test for an “employee employed in a bona 
fide administrative capacity” and focused its interpretation on the second part of the test: whether an 
employee’s primary duty is “the performance of office or non-manual work directly related to the 
management or general business operations of the employer or the employer’s customers.” See 29 
C.F.R. § 541.200. To meet this requirement, an employee must “perform work directly related to 
assisting with the running or servicing of the business, as distinguished, for example, from working on 
a manufacturing production line or selling a product in a retail or service establishment.” 29 C.F.R. 
§ 541.201. This distinction, which some courts describe as the “administration/production dichotomy,” 
refers to whether an employee’s work involves running or servicing a business (administrative work) 
or producing the commodity or service that the employer exists to produce (production work). 

In a departure from an opinion letter previously issued by the DOL (see Wage and Hour Opinion Letter 
FLSA 2006-31 (Sept. 8, 2006), which this Interpretation withdrew), the DOL concluded that the duties 
of a mortgage loan officer are “production” work that do not qualify for the exemption. The 
Interpretation identifies as exempt roles that relate to “servicing the business itself,” such as 
accounting, budgeting, quality control, advertising, or human resources. By contrast, the DOL 
describes a mortgage loan officer’s typical duties of selling loan products as non-exempt “production” 
work, because it relates to the “product” the employer exists to produce – namely, mortgages. 

The DOL supported this conclusion by pointing out that mortgage loan officers are often compensated 
by commissions, that employers frequently evaluate mortgage loan officers’ performances on their 
sales volume, and that employers often train mortgage loan officers in sales techniques. Moreover, the 
DOL concluded that selling mortgages to individuals did not qualify as related to the “management or 
general operations” of the employer or its customers because the individuals were seeking advice for 
their personal needs and acting in a purely personal capacity. The Interpretation did not foreclose the 
possibility that mortgage loan officers might be exempt under another exemption, such as the outside 
sales exemption. However, the Interpretation may signal a change of course in the DOL’s approach to 
the administrative exemption, particularly as it relates to the financial services industry. 

It remains to be seen what level of deference the courts will apply to the Interpretation. For that 
reason, it is too soon to know how potent a tool the Interpretation will be to plaintiffs’ lawyers seeking 
to challenge existing classifications under the administrative exemption, both within and outside the 
mortgage loan industry. What we do know now is that the DOL has another procedure at its disposal – 
and one that it appears primed to use – to communicate its interpretive position on the FLSA and its 
regulations. Employers would be well-advised to review the Interpretation carefully, and to stay tuned. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

New York 

Allan S. Bloom 
212-318-6377 
allanbloom@paulhastings.com 

Patrick W. Shea 
212-318-6405 
patrickshea@paulhastings.com 

Stephen P. Sonnenberg 
212-318-6414 
stephensonnenberg@paulhastings.com 

San Francisco 

Kirby C. Wilcox 
415-856-7002 
kirbywilcox@paulhastings.com 

Christina F. Latta 
415-856-7281 
christinalatta@paulhastings.com 
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