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Health Care “Reform” Provides No Relief for Employers 

BY STEPHEN H. HARRIS, ERIC R. KELLER, AND ETHAN LIPSIG 

1. Introduction: Those who thought that health care reform should focus on fixing this country’s runaway 
health care cost crisis will find little “reform” in the Patient Protection & Affordable Care Act (PPACA) just 
signed by President Obama. Instead, PPACA creates a vast new entitlement, significantly raises taxes on 
higher income individuals, and imposes much of the burden of providing the newly mandated coverage on 
employers. Existing health plans generally are “grandfathered,” but grandfathered plans are exempt from only 
some of the new requirements. 

PPACA and the “sidecar” bill “fixing” certain of PPACA’s problems (Reconciliation Bill) run almost three 
thousand pages. We discover new issues every time we dive too deeply into their murky depths. This 
legislation will generate thousands of pages of complex regulations. It will take years for most of the thorny 
PPACA issues to be resolved and for employers fully to come to grips with PPACA’s implications and 
consequences. It is perhaps the most sweeping legislation in a generation. 

Even PPACA’s structure is complex, consisting of myriad amendments to existing laws, most notably the Public 
Health Service Act (PHSA), but normally without the parallel Internal Revenue Code (Code) and ERISA 
amendments of past federal health laws. This raises issues about which agencies will have jurisdiction over 
PPACA, what remedies will be available, and in some case the very meaning of the provisions. 

With those caveats, this Client Alert focuses on the key PPACA requirements that employers need to start 
considering right now.  

2. Key Dates: The following table shows the effective date of most of the key provisions affecting employers; 
these provisions are explained later in this Client Alert. 

Effective for Years Beginning after March 23, 2010  

• Give 60 days advance notice of material changes to plan or coverage.  (The effective date of this provision 
is unclear.  PPACA Section 1251 establishes this effective date for Grandfathered Plans (see Section 3 of 
this Client Alert), but PPACA Section 1004 otherwise makes it effective after September 22, 2010.  
Pending guidance, cautious employers should assume the earlier effective date might apply.) 

Effective for Plan Years Beginning after September 22, 2010 

• IRC Section 105(h) nondiscrimination rules apply to insured health plans that are not Grandfathered 
Plans. 

• No pre-existing condition exclusions for children under age 19. 

• Nongrandfathered plans must cover adult children until age 26; Grandfathered Plans must cover such 
children only if they are not eligible for other employer-sponsored coverage. 

March 2010 
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• Nongrandfathered plans must provide certain preventative care with no cost sharing . 

• Nongrandfathered plans are subject to out-of-pocket maximum limits. 

• Plans may not have lifetime maximums and must comply with restrictions on annual limits. 

• Nongrandfathered plans must comply with doctor selection and referral requirements.  

• Nongrandfathered plans must provide access to emergency care in accordance with certain requirements. 

• Rescissions and cancellation of coverage limited.   

• Nongrandfathered plans must provide specified appeal procedures. 

By March 2012 

• Plans must provide a uniform summary of coverage and benefits explanation. 

Effective for Years Beginning after December 31, 2013 

• Individuals must have coverage or be liable for a tax penalty. 

• Pay-or-play requirement for employers take effect. 

• Employers must pay a penalty for certain low income employees who opt out of employer plans to buy 
federally subsidized coverage from an exchange. 

• Employer must give certain low income employees who opt of the employer’s plan a “free choice” voucher 
to buy coverage from an exchange. 

• Plan cannot impose a waiting period longer than 90 days. 

• Plan cannot impose pre-existing condition exclusions. 

• Plan cannot impose annual limits. 

• Grandfathered Plans must provide dependent coverage for adult children until age 26. 

• Nongrandfathered plans must cover clinical trials and related costs and services.  

• Nongrandfathered plans may not discriminate against providers. 

Effective Date Determined Under To-Be-Issued Department of Labor Regulations 

• Large plans must comply with automatic enrollment requirements 

 
3. Grandfathering: PPACA Section 1251 (as amended by Section 2301 of the Reconciliation Bill) 
grandfathers health plans in effect on the date of enactment, March 23, 2010 (Grandfathered Plans). 
Grandfathered Plans are temporarily or permanently exempt from some of the new requirements.  

Unlike the grandfathering provisions in many other laws, PPACA does not limit grandfathering to existing 
participants. Moreover, grandfathering is not time-limited (as the House counterpart to PPACA would have 
provided), at least not at the present time. 

Grandfathering extends to new enrollees as well; although PPACA is so clumsily drafted that it conceivably 
might deny grandfathering if existing employees enroll in a grandfathered plan, although this seems unlikely. 

Plan changes do not cause a loss of grandfathering, at least not inevitably. Until future contrary guidance is 
issued, employers may be able to significantly amend their group health plans without losing Grandfathered 
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Plan status. Nevertheless, employers that want to preserve grandfathering should be cautious until additional 
guidance is issued. 

4. Extension of Self-Insured/Self-Funded Health Plan Non-Discrimination Rules to 
Nongrandfathered Insured Plans: Effective for plan years beginning after September 22, 2010, 
nongrandfathered insured health plans will be fully or partially subject to Internal Revenue Code Section 
105(h) (PPACA is unclear as to how Section 105(h) applies, subjecting insured plans to some of Section 
105(h)’s rules and to other Section 105(h)-like rules) (PPACA § 10101, amending newly added PHSA § 2716). 
Assuming PPACA applies Section 105(h) as it currently applies to self-insured/self funded plans, this would 
mean that highly compensated employees would be taxed for the first time on health benefits provided under 
insured plans that discriminate their favor. Currently, only self-insured/self-funded health plans are subject to 
Section 105(h). To avoid its strictures, many employers with self-insured or self-funded health plans have 
covered executives under richer, fully-insured health plans, either on a stand-alone basis or through plans 
that wrap around other employer-provided coverage. Because this coverage was fully-insured, it was exempt 
from the nondiscrimination requirements in IRC Section 105(h). For more information on Section 105(h) see 
our January 2009 client alert at http://paulhastings.com/assets/publications/1164.pdf?wt.mc_ID=1164.pdf. 

However, Section 105(h) still will not apply to insured Grandfathered Plans. We expect that significant 
grandfathering issues will arise as to discriminatory insured health plans. Special caution in preserving their 
Grandfathered Plan status may be warranted. 

5. Key Required Health Plan Changes (applicable even to Grandfathered Plans, except as 
noted):  

• “Play or pay” requirement (PPACA § 1513, Reconciliation Bill § 1003). Effective for plan years 
beginning after December 31, 2013, employers (determined on a controlled group basis) with 
at least 50 full-time employee equivalents are required to offer full time employees health 
coverage or pay a penalty for each full-time employee if any full time employee is not offered 
coverage and enrolls in and receives an income-based tax credit to participate in an insurance 
exchange for that month. The monthly penalty is 1/12 of $2,000 per full-time employee 
(disregarding the first 30 full-time employees). A full time employee is one employed at least 
30 hours per week on average. (Part-time employees are converted into full-time equivalents 
by dividing their average monthly hours by 120.) For example, a business with 51 full-time 
employees that does not offer coverage must pay a monthly penalty of 21 times the per-
employee penalty amount (assuming at least one employee satisfies the tax credit 
requirement). 

• Opt-out penalty (PPACA § 1513, Reconciliation Bill § 1003). Effective for plan years beginning 
after December 31, 2013, if an employee opts out of an employer’s health plans either 
because the employee’s share of the premium would exceed 9.5 percent of the employee’s 
income, or because the employer’s or insurer’s share of the cost of the total cost of benefits 
available is less than 60 percent, and the employee obtains a tax credit for coverage in a 
health insurance exchange, the employer must pay a monthly penalty equal to 1/12 of $3,000 
times the total number of full-time employees who obtain the income-based tax credit for that 
month. This monthly penalty is capped at 1/12 of $2,000 times the total number of full-time 
employees in the employer’s workforce.  

• Automatic enrollment (PPACA § 1511). Employers with 200 or more full-time employees that 
provide health plans must automatically enroll new employees in a benefit option and continue 
the enrollment of current participants unless, in either case, they opt out. The auto-enrollment 
program must include adequate notice and an opt-out opportunity. It appears that the 

http://paulhastings.com/assets/publications/1164.pdf?wt.mc_ID=1164.pdf
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effective date of the automatic enrollment requirements will be determined under regulations 
to be issued by the Secretary of Labor.  

• Waiting periods (PHSA § 2708 as amended by PPACA § 1201; Reconciliation Bill § 2301). 
Effective for plan years beginning after December 31, 2013, plans may not impose a waiting 
period for eligibility that exceeds 90 days. 

• Preexisting condition exclusions (PHSA § 2704 as amended by PPACA § 1201; Reconciliation 
Bill § 2301). Effective for plan years beginning after December 31, 2013, plans are prohibited 
from excluding or limiting coverage due to pre-existing conditions. In addition, effective for 
plan years beginning after September 22, 2010, plans may not impose pre-existing condition 
exclusions or limits on children under 19.  

• Preventive care (not applicable to Grandfathered Plans) (PHSA § 2713 as amended by PPACA 
§ 1001). Effective for plan years beginning after September 22, 2010, plans must provide first 
dollar coverage (i.e., no cost sharing) for certain evidence-based preventive care and certain 
immunizations. 

• Coverage of adult children (PHSA § 2714 as amended by PPACA § 1001; Reconciliation Bill §§ 
1004(d) and 2301). Effective for plan years beginning after September 22, 2010, plans that 
cover dependent children must provide for coverage of children until age 26, and this 
coverage will be exempt from tax to the same extent as coverage for younger children. Before 
2014, however, the coverage requirement applies to Grandfathered Plans only as to an adult 
child who is not eligible to enroll in another employer health plan. We doubt that many 
employers will take advantage of this exclusion. Nothing in PPACA prohibits charging extra for 
this expanded dependent coverage. Most employers will build the extra cost into the 
contributions they require employees to pay for employee-plus-family or employee-plus-
children coverage, but an employer could charge an extra premium for each PPACA-eligible 
child if it wanted to limit the cost of extended coverage for adult children to participants who 
take advantage of it.  

• Out-of-pocket maximums (not applicable to Grandfathered Plans) (PHSA § 2702 as amended 
by PPACA § 1201). Effective for plan years beginning after September 22, 2010, the maximum 
annual deductible, co-pays and other out-of-pocket expenses incurred by participants (other 
than premiums and balance billing amounts for non-network providers or non-covered 
services) cannot exceed $5,000 for self-only coverage and $10,000 for family coverage. 

• Annual and lifetime limits (PHSA § 2711 as amended by PPACA § 1001; Reconciliation Bill § 
2301). Effective for plan years beginning after September 22, 2010, plans may not impose 
lifetime dollar limits and annual limits are restricted. Effective for plan years beginning after 
December 31, 2013, no annual limits are permitted. 

• Participation in clinical trials (not applicable to Grandfathered Plans) (PHSA § 2709 as 
amended by PPACA § 10103). Effective for plan years beginning after December 31, 2013, 
plans may not deny qualifying individuals participation in certain clinical trials, deny the 
coverage of routine patient costs for items and services furnished in connection with the 
clinical trial, or discriminate against individuals who participate in such trials. 

• Selection of doctors and referral requirements (not applicable to Grandfathered Plans) (PHSA § 
2719A as amended by PPACA § 10101). Effective for plan years beginning after September 
22, 2010, plans that require or provide for a designation of a primary care provider must 
permit each participant to designate any participating primary care provider who is available 
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to accept the participant. Plans also must comply with requirements regarding access to 
obstetrical and gynecological care and allow designation of a pediatrician as a primary care 
provider for children. 

• Coverage of emergency services (PHSA § 2719A as amended by PPACA § 10101). Effective for 
plan years beginning after September 22, 2010, plans that cover emergency room services 
must not impose a preauthorization requirement, must cover the services regardless of 
whether the provider is a participating provider, may not impose greater coverage restrictions 
for non-participating provider services than are imposed for participating providers, and may 
not impose greater cost-sharing requirements for out-of-network services than are imposed 
for in-network emergency room services. 

• Prohibition on discrimination against providers (not applicable to Grandfathered Plans) (PHSA 
§ 2706 as amended by PPACA § 1201). Effective for plan years beginning after December 31, 
2013, plans may not discriminate against a provider who is acting within the scope of that 
provider’s license. This prohibition does not require plans to contract with any willing provider 
or prohibit them from implementing variable reimbursement rates based on quality or 
performance measures.  

• Rescission prohibited and cancellation restricted (PHSA § 2712 as amended by PPACA § 1001; 
Reconciliation Bill § 2301). Effective for plan years beginning after September 22, 2010, plans 
may not rescind coverage except in cases of fraud or intentional misrepresentation, and plans 
may not cancel coverage except with prior notice to the participant and only in accordance 
with Sections 2702(c) or 2742(b) of PHSA. Very few employer-provided plans rescind 
coverage retroactively, but some plans cancel eligibility prospectively for various types of 
malfeasance. While not entirely clear, the language restricting cancellations might apply to 
plan terminations. In this regard, PHSA Section 2742(b) generally requires insurers offering 
coverage in the individual market to provide either 90 days or 180 days advance notice to 
terminate coverage, depending on whether coverage is eliminated entirely within a state. 

• Appeals (not applicable to Grandfathered Plans) (PHSA § 2791 amended by PPACA § 10101). 
Effective for years beginning after September 22, 2010, plans must establish an internal 
claims appeals process that (1) provides notice in a culturally and linguistically appropriate 
manner of the internal and external appeals process and the availability of any health 
insurance ombudsman created by a state to asset claimants with appeals; (2) allows claimants 
to review their file, to present evidence and testimony as part of the appeals process, and to 
receive continued coverage pending the outcome of the appeals process; and (3) provides an 
external review process that, at a minimum, includes the Uniform External Review Model Act 
developed by the National Association of Insurance Commissioners or in the case of self-
insured plans, meets similar standards promulgated by the Department of Health and Human 
Services. 

• FSA/HSA/HRA Limits. Starting with the 2011 tax year, expenses incurred for over-the-counter 
medicines or drugs are not eligible for reimbursement under a health FSA, HRA or HSA without 
a doctor’s prescription (PPACA § 9003). Starting with the 2013 tax year, health FSA salary 
reduction contributions are limited to $2,500 per year. (PPACA § 10902(a); Reconciliation Bill 
§ 1403). This limit will be indexed to the Consumer Price Index starting in 2014.  

• Free Choice Vouchers (PPACA § 10108). Beginning in 2014, employers that offer health 
coverage must provide a “free choice“ voucher to certain low income employees equal to the 
largest premium contribution the employer would make to a health plan for the employee. 
Vouchers must be given to employees whose health premiums under the employer’s plan 
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would be above a specified percentage of their income (ranging from 8 to 9.8%) if their total 
household income does not exceed 400 percent of the federal poverty level. The voucher could 
be used to buy coverage from a health insurance exchange. The voucher would be tax 
deductible to the employer but not be taxable to the employee. Any voucher amount in excess 
of the portion used to pay premiums for coverage in the exchange would be paid to the 
employee. We expect some employers will cap employee premiums at the specified 
percentage level to avoid having to distribute vouchers. 

6. “Paying,” “Playing,” and the Individual Mandate: If an employer is paying more than $2,000 a year 
per employee for health coverage (as most employers do), it might make economic sense for the employer to 
drop coverage and let its employees purchase coverage in one of the insurance exchanges. This is not likely to 
be a viable option for many employers, however, because of the need to provide competitive compensation 
and for other reasons. We further doubt that there will be a wide-scale abandonment of employer-provided 
health plans because PPACA did little to change the tilt in favor of employer-provided health benefits. Those 
benefits generally remain tax-free. In contrast, individuals generally cannot deduct the cost of buying 
individual health insurance policies. 

Pressure on employers to “play,” in fact, will likely be greater in the future than it has been in the past 
because, beginning in 2014, individuals who do not have qualifying employer-provided coverage, will either 
have to buy such coverage on the individual market – hence, the PPACA-mandated health insurance 
exchanges to make coverage easier to obtain -- or pay a penalty tax. This tax is the greater of a per-person 
fixed dollar amount or a percent of income amount. The annual fixed dollar amount is $95 in 2014, $325 in 
2015 and $695 in 2016 and indexed thereafter. The percent of income amount is 1 percent in 2014, 2 percent 
in 2015 and 2.5 percent in 2016 and thereafter. No penalty will be assessed for lapses in coverage for less 
than six months and no penalty will be assessed for individuals with incomes below the tax filing threshold 
(currently, $9,350 for single, $18,700 for married). Individuals or families with incomes below 400 percent of 
the federal poverty level will be eligible to receive tax credits to help them purchase coverage through a 
health insurance exchange. 

7. Reporting and Disclosure: PPACA imposes a number of new reporting and disclosure requirements on 
employers. Among them is a new requirement, perhaps effective as early as for plan years beginning after 
March 22, 2010, that participants be notified at least 60 days in advance about material changes to health 
plans. This requirement is imposed by new PHSA Section 2715(d)(4) as amended by PPACA Section 1001. It 
seems to have been loosely modeled on ERISA Section 204(h), requiring advance notice of reductions in the 
rate of benefit accrual. Section 204(h) has caused a lot of litigation. We expect Section 2715(d)(4) likewise to 
be troublesome if it is individually enforceable, which is not presently clear. Remedies might be limited to 
$1,000 per enrollee for each violation, the fine that can be imposed under PHSA Section 2715(f).  

PHSA Section 2715(d) requires plans to distribute by March 2012 benefit summaries and explanations using a 
uniform format to be prescribed by the Department of Health and Human Services.  

8. The Cadillac Tax: So much has already been written about the tax on so-called “Cadillac” health benefits 
that we will be refreshingly brief. Regardless of whether you were a fan of this provision, it was one of the few 
provisions in PPACA that might have materially addressed the health cost crisis our nation faces. The “sidecar” 
bill that was adopted as part of the Democrats strategy to pass a bill with zero Republican support and with 
wavering Democrat support effectively gutted the “Cadillac” tax. For example, that sidecar bill delayed the tax 
until 2018. Since we doubt it will ever apply as presently written, we see no reason for discussing it now. 

9. Other Tax Provisions Not Already Covered: 

• W-2 Reporting Obligation (PPACA § 9002(b)). Starting with the 2011 tax year, employers will 
need to report on Form W-2 the “aggregate cost” of applicable employer-sponsored coverage. 
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The aggregate cost will be determined under rules similar to the rules of Code Section 
4980B(f)(4) (rules for determining the “applicable premium” for COBRA purposes). Employers 
will not be required to report contributions to Archer medical savings accounts (MSAs) or 
health savings accounts (HSAs) for the employee or the employee’s spouse or to flexible 
spending accounts (FSAs).  

• Excise Tax on Nonqualified HSA Distributions (PPACA § 9004). Starting with the 2011 tax 
year, the excise tax on nonqualified distributions from HSAs and Archer MSAs will increase 
from 10% and 15%, respectively, to 20%.  

• Retiree Health Deductions (PPACA § 9012). Most significantly, an employer’s retiree health 
deductions will have to be reduced by the Medicare Part D subsidy it receives, starting in 
2012. This has had an immediate adverse impact on large employers, some of whom already 
have taken a charge against earning because of the tax change, around $1 billion in the case 
of one large company.  

10. Retiree Health Subsidy: PPACA Section 1102 provides a special $5 billion subsidy to plans that provide 
retiree health coverage to persons not yet eligible for Medicare. A plan needs to apply for the subsidy, which 
will cover 80% of the cost of claims between $15,000 and $90,000 through 2013. The subsidy must be used 
to reduce premium costs, reduce premium contributions, co-payments, deductibles, co-insurance, or other 
out-of-pocket costs for plan participants. It is not to be used as “general revenues,” e.g., by the employer 
sponsoring the plan. This subsidy may be worth seeking, especially as to plans that pass through significant 
portions of the cost of retiree health coverage to retirees. 

11. Conclusion: For employers hoping that health care reform would relieve their crushing health care 
burdens, PPACA is a bitter disappointment. For the vast majority of employees with employer-provided health 
insurance, PPACA will provide no material benefits. The only groups that PPACA materially benefits are the 
uninsured, who have been given a likely budget-busting entitlement, and the legions of bureaucrats who will 
be assured of employment for decades to come issuing PPACA regulations and pursuing enforcement actions. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings lawyers: 
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Stephen H. Harris 
213-683-6217  
stephenharris@paulhastings.com  

Ethan Lipsig 
213-683-6304  
ethanlipsig@paulhastings.com  

Washington, D.C. 

Eric R. Keller 
202-551-1770 
erickeller@paulhastings.com  

Mark Poerio  
202-551-1780  
markpoerio@paulhastings.com 
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