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Treasury Revises Renewable Energy Cash Grant 
Guidance to Clarify When Construction Begins  
BY MICHAEL D. HAUN AND SEAN C. HONEYWILL

The Treasury Department recently released revised guidance (the “Revised Guidance”) simplifying and 
clarifying when construction begins for projects placed in service after 2010 by applicants applying for 
cash grants in lieu of renewable energy tax credits under Section 1603 of the American Recovery and 
Reinvestment Tax Act of 2009 (the “Act”). Other than the changes regarding when construction has 
begun, the original guidance released in July 2009 (the “2009 Guidance”) remains unchanged. Our 
client alert detailing the 2009 Guidance can be found at:  

• http://www.paulhastings.com/publicationdetail.aspx?publicationId=1367. 

 
Background  

The Act authorizes taxpayers to receive cash grants in lieu of taking the investment tax credit under 
Section 48 of the Internal Revenue Code (the “Code”) or the production tax credit under Code Section 
45. The amount of the cash grant is either 10 or 30 percent of the basis of the property placed in 
service.  

To qualify, the taxpayer must place “specified energy property” in service in 2009 or 2010, or after 
2010 if construction begins in 2009 or 2010 provided such property is placed in service by the end of 
2012 (for wind), 2013 (for closed- and open-loop biomass, geothermal, landfill gas, municipal solid 
waste, qualified hydropower, and marine and hydrokinetic facilities), or 2016 (for solar).  

Beginning of Construction 

Physical Work of a Significant Nature. Both the 2009 Guidance and the Revised Guidance provide 
that construction begins when “physical work of a significant nature begins.” The Revised Guidance 
clarifies that both on-site and off-site work may be taken into account for purposes of demonstrating 
that physical work of a significant nature has begun. For example, in the case of a facility for the 
production of electricity from a wind turbine, on-site physical work of a significant nature begins with 
the excavation for the foundation, the setting of anchor bolts into the ground, or the pouring of the 
concrete pads of the foundation. If the facility’s wind turbines and tower units are to be assembled on-
site from components manufactured off-site and delivered to the site, physical work of a significant 
nature begins when the manufacturing of the components begins at the off-site location. The Revised 
Guidance provides that if a manufacturer produces components for multiple facilities, reasonable 
methods must be used to associate individual components with particular facilities.  
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Physical work of a significant nature does not include preliminary activities such as planning or 
designing, securing financing, exploring, researching, clearing a site, test drilling of a geothermal 
deposit, test drilling to determine soil condition, or excavation to change the contour of the land (as 
distinguished from excavation for footings and foundations). 

Self Construction. If an applicant manufactures, constructs, or produces property for use by the 
applicant in its trade or business (or for the applicant’s production of income), the work performed by 
the applicant is taken into account in determining when physical work of a significant nature begins.  

Construction by Contract. For property that is manufactured, constructed, or produced for the 
applicant by another person under a written binding contract, the work performed under the contract 
is taken into account in determining when physical work of a significant nature begins. The 2009 
Guidance provides that a contract is binding only if it is enforceable under State law against the 
applicant or a predecessor, and does not limit damages to a specified amount (e.g., by use of a 
liquidated damages provision). For this purpose, a contractual provision that limits damages to an 
amount equal to at least 5 percent of the total contract price will not be treated as limiting damages to 
a specified amount.  

A contract will continue to be binding if the parties make insubstantial changes in its terms and 
conditions or any term is yet to be determined by a standard beyond the control of either party. A 
contract that imposes significant obligations on the applicant will be treated as binding 
notwithstanding the fact that certain terms of the contract remain to be negotiated. However, option 
contracts and supply, or similar, agreements that do not include the amount and design specifications 
of the property to be purchased are not considered binding contracts.  

The Revised Guidance only adds an example to the above rules, stating that minor modifications to 
the design specifications of property to be produced under a contract, such as a cold weather package 
for wind turbines, do not affect the binding nature of the contract.  

Safe Harbor. The most significant changes to the 2009 Guidance relate to the safe harbor provisions, 
including the elimination of the Code Section 461(h) economic performance standards for accrual 
basis applicants. The Revised Guidance provides that an applicant may treat physical work of a 
significant nature as beginning when more than 5 percent of the total cost of the property has been 
paid or incurred. Accordingly, the inclusion of costs for purposes of the safe harbor no longer depends 
on the applicant’s accounting method, with any cost that has been paid or incurred counting towards 
the 5 percent threshold.  

The safe harbor is further expanded by the Revised Guidance in regards to property that is 
manufactured, constructed, or produced for the applicant by another person under a binding written 
contract. For purposes of the safe harbor, the costs of such property are considered paid or incurred 
either (1) when the property is provided to the applicant or (2) for periods before the property is 
provided to the applicant, when costs are paid or incurred with respect to the property by such other 
person. This is significant because under the 2009 Guidance, only costs paid or incurred by the 
applicant counted towards the 5 percent safe harbor.  

In addition, the Revised Guidance clarifies that if the property includes both self-constructed 
components and components constructed under a binding contract, the costs related to both are 
combined when determining whether the 5 percent threshold has been exceeded. Moreover, the 
Revised Guidance states that all costs included in the eligible basis of the specified energy property 
and only such costs are taken into account in determining if the 5 percent threshold has been 
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exceeded. Presumably, this clarification is an indication that non-physical costs that standing alone do 
not constitute physical work of a significant nature, such as design, financing, and research costs, can 
be included for purposes of calculating whether the safe harbor is met because such costs are 
generally included in the cost basis of property under Code Section 1012.  

If the applicant is a lessee of specified energy property for which the lessor has elected to pass 
through the cash grant to the lessee, the safe harbor must be met by the lessor (unless the applicant 
sold and leased back the property).  

Lastly, the Revised Guidance provides that an applicant may elect to use the safe harbor by indicating 
such in Section 2F of the cash grant application and describing the costs that satisfy the requirements 
of the safe harbor.  

Implications 

Since its implementation, the cash grant in lieu of tax credit program has stimulated the renewable 
energy sector by providing over $2.7 billion of grants to applicants. The Revised Guidance provides 
welcome clarity to applicants regarding when construction begins, and most notably, simplifies the 
safe harbor procedures regarding such. Moreover, while applicants must be deemed to have begun 
construction by the end of 2010 to be eligible for the cash grant, legislation has been proposed to 
extend the cash grant program for an additional 2 years. Under the current form of such legislation, 
specified energy property will be eligible for the cash grant if the construction of such property begins 
by the end of 2012 and the property is placed in service before the end of the applicable credit 
expiration date (e.g., 2016 for solar). We will keep you updated on this and any other developments 
regarding the cash grant program.  

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Michael D. Haun 
404-815-2279  
michaelhaun@paulhastings.com  

Phillip J. Marzetti 
404-815-2258 
philmarzetti@paulhastings.com  

Sean C. Honeywill 
404-815-2286 
seanhoneywill@paulhastings.com  

 

 

Chicago 
Timothy Callahan  
312-499-6099 
timcallahan@paulhastings.com  
 
New York  

Andrew M. Short 
212-318-6018 
andrewshort@paulhastings.com  
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