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President Obama Stacks NLRB With Pro-Labor 
Recess Appointments 
BY JOHN F. WYMER, III AND TODD C. DUFFIELD 

President Obama announced this weekend that he will make 15 recess appointments to various 
administrative positions during the Senate’s upcoming Easter recess, including two appointments to 
the National Labor Relations Board. According to the White House press release, Obama will appoint 
Craig Becker and Mark Pearce, both Democrats and career union labor lawyers, to fill two of the three 
vacancies on the Board. Obama previously nominated both Becker and Pearce, along with Brian Hayes 
– a Republican. The nominations passed the Senate Committee on Health, Education, Labor, and 
Pensions, mainly on party lines, but Becker was the subject of a filibuster which the Senate leadership 
was unable to terminate with a cloture vote. Because President Obama nominated them as a package 
deal, all three nominations have been deferred. 

Due to his unorthodox views toward labor law reform, Becker’s nomination has been strongly opposed 
by the business community. The U.S. Chamber of Commerce has opposed Becker’s nomination (a 
position the Chamber has taken only three times in thirty years) stating in a February 4, 2010 letter to 
the members of the Senate Committee on Health, Education, Labor, and Pensions that: “Mr. Becker 
has written prolifically about the National Labor Relations Act, the law he would be charged with 
interpreting and enforcing should he be confirmed. Many of the positions taken in his writings are well 
outside the mainstream and would disrupt years of established precedent and the delicate balance in 
current labor law.” 

Becker is currently Associate General Counsel at the Service Employees International Union, a position 
he has held since 1990. He received his undergraduate and law degrees from Yale. He has published 
numerous articles on labor and employment law. Among his most controversial views are: (1) that 
employers should have no role in representation elections; (2) that unions should have access to an 
employer’s property; (3) that Gissel bargaining orders should be routinely issued if an employer is 
found to have engaged in an unfair labor practice; and (4) that many of the NLRB’s current rules 
regarding representation cases can be changed by rulemaking without legislation.  

Somewhat less controversial, Mark Gaston Pearce has been a union-side labor lawyer for his entire 
career. He is one of the founding partners of the Buffalo, New York law firm of Creighton, Pearce, 
Johnsen & Giroux where he practices labor and employment law, representing unions and employees 
in discrimination cases. Prior to that, Pearce practiced union-side labor law and employment law at 
Lipsitz, Green, Fahringer, Roll, Salisbury & Cambria LLP. He also spent 15 years working at the NLRB 
in Buffalo, N.Y. as an attorney. Pearce received his J.D. from State University of New York, and his 
B.A. from Cornell. 
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All 41 Republican Senators recently sent a letter to President Obama asking him to not recess appoint 
Becker: “His writings clearly indicate that he would use his position on the NLRB to institute far-
reaching changes in labor law far exceeding the board’s authority and bypassing the role of Congress.” 
President Obama responded: “The United States Senate has the responsibility to approve or 
disapprove of my nominees. But if, in the interest of scoring political points, Republicans in the Senate 
refuse to exercise that responsibility, I must act in the interest of the American people and exercise 
my authority to fill these positions on an interim basis.”  

This weekend, the U.S. Chamber of Commerce issued the following statement: “This recess 
appointment disregards the Senate’s bipartisan rejection of Craig Becker’s nomination to the NLRB. 
Overriding the will of the Senate and providing this special interest payback contradicts the President’s 
claim to change the tone in Washington. . . . This is the first time since 1993 that the Chamber has 
opposed a nominee to the NLRB. The Chamber’s opposition is based on Mr. Becker’s prolific writings, 
which suggest a radical view of labor law that flies in the face of established precedent and case law 
and is far outside the mainstream.” 

Traditionally, the political makeup of the five-member Board favors the sitting president’s party, 3-2. 
Board members serve five-year terms with one term expiring every year. Currently, the Board has 
only two members: Wilma B. Liebman, a Democrat, and Peter C. Schaumber, a Republican. President 
Obama appointed Liebman as Chairman of the Board on January 22, 2009, the day after he officially 
took office. With the recess appointments of Becker and Pearce, the Board will now consist of three 
Democrats and one Republican. Although recess appointments must be approved by the Senate, 
because the Senate has until the end of the next session of Congress to approve the appointments, 
practically speaking, recess appointees can retain their position until the end of the following calendar 
year. In the meantime, Schaumber’s current term expires in August 2010, thus in all likelihood leaving 
the Board later this summer with three Democrats and no Republicans. The Board’s General Counsel, 
Ronald Meisburg, a Republican, finishes his four-year term in August 2010, providing yet another 
opportunity for the President to stack the agency with another union-side labor attorney.  

Many speculate that the President has filled the Board with labor-friendly members like Becker so the 
Board can use rulemaking to make it easier for unions to organize. Based on public statements made 
by Chairman Liebman, rulemaking could be used to streamline election procedures, expand voting 
“access” through electronic or absentee balloting and enhance special remedies and penalties for 
employer unfair labor practices in initial organizing and first contract situations.  

No one can predict the future with certainty, but the United States Chamber of Commerce has warned 
that, with the recess appointment of Craig Becker, the business community “should be on red alert for 
radical changes.” Those radical changes are likely to come quickly with limited or no warning. Now, 
more than ever, employers need to audit what they are doing to make sure they weather the storm 
that is on the way. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Todd C. Duffield  
404-815-2278 
toddduffield@paulhastings.com 

John F. Wymer 
404-815-2374 
johnwymer@paulhastings.com 

Chicago 

Jon A. Geier 
312-499-6054 
jongeier@paulhastings.com 

San Francisco 

Robert P. Kristoff 
415-856-7073 
bobkristoff@paulhastings.com 

Los Angeles  

Al Latham, Jr. 
213-683-6319 
allatham@paulhastings.com 

Eric H. Joss 
213-683-6121 
ericjoss@paulhastings.com 

 

New York   

Zachary D. Fasman 
212-318-6315 
zacharyfasman@paulhastings.com  

Orange County  

Stephen L. Berry 
714-668-6246 
stephenberry@paulhastings.com 

Washington, D.C.  

Jack Gallagher 
202-551-1712 
jackgallagher@paulhastings.com 
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