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DOJ Issues Rule Expanding Authority to Issue Civil 
Investigative Demands Under the False Claims Act 
BY LAURA L. FLIPPIN, THOMAS O'BRIEN AND JOHN J. O'KANE, IV 

Government investigations of corporations, officers, and corporate practices often begin with the 
issuance of civil investigative demands (“CIDs”), which may seek document production, responses to 
interrogatories, or sworn deposition testimony. Unlike traditional civil discovery tools, CIDs are 
employed by the government before litigation has actually commenced. Until recently only the 
Attorney General could authorize issuance of a CID. On March 24, 2010, however, the U.S. 
Department of Justice (“DOJ”) expanded the ability to issue a CID under the False Claims Act (FCA), 
by delegating that authority to all 93 U.S. Attorneys as well as the Assistant Attorney General for the 
Civil Division. This expansion of authority will provide DOJ leadership with the ability to more quickly 
act to issue CIDs, and signals a likely significant increase in the use of this potentially potent pre-
litigation discovery weapon in anti-fraud enforcement efforts.  

Under the FCA, the DOJ has long had the ability to seek information and testimony pursuant to a CID. 
Most notably, the DOJ can issue a CID after a private party has filed a qui tam action, but before the 
government decides whether to intervene or file its own suit. Moreover, the ability of the DOJ to 
gather evidence and seek information to build a case prior to filing is critical to its active efforts to 
enforce the FCA, which continues to be a strong focus of DOJ leadership. In his March 2009 testimony 
before the U.S. Senate Committee on the Judiciary when he was nominated for the position of 
Assistant Attorney General for the Civil Division, Tony West cited anti-fraud and FCA enforcement 
efforts as one of his key priorities, second only to the Civil Division’s work relating to national security 
and the war on terror.1 This commitment reflects the DOJ’s continued emphasis on anti-fraud 
enforcement. In fiscal year 2009, the U.S. government secured $2.4 billion in settlements and 
judgments in cases involving fraud against the government, which DOJ touted as the “second largest 
annual recovery of civil fraud claims in history.”2  

On May 20, 2009, the President signed the Fraud Enforcement and Recovery Act (FERA), which 
authorized the Attorney General to delegate his authority to issue CIDs under the FCA. The Attorney 
General subsequently issued a order delegating to the Assistant Attorney General for the Civil Division 
the authority to issue CIDs, and further permitting that authority to be redelegated to United States 
Attorneys. The final rule published in the Federal Register on March 24, 2010 reflects this change, 
providing specifically that: 

Authority relating to Civil Investigative Demands issued under the 
False Claims Act is hereby delegated to United States Attorneys in 
cases that are delegated or assigned as monitored to their respective 
components. In accordance with guidelines provided by the 
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Assistant Attorney General, each United States Attorney must provide 
notice and a report of Civil Investigative Demands issued by the United 
States Attorney. When a case is jointly handled by the Civil Division 
and a United States Attorney’s Office, the Civil Division will issue a 
Civil Investigative Demand only after requesting the United States 
Attorney’s recommendation.3 

This change reinforces broad FCA enforcement as a key component of the DOJ’s agenda, providing a 
noteworthy expansion of federal investigatory power. A renewed emphasis on prosecuting FCA cases 
coupled with broad authority to utilize CIDs as a formidable discovery tool virtually ensures that there 
will be a significant increase in CIDs in the coming months. As Assistant Attorney General West stated 
in a press briefing last year, he is “anxious to use that [CID] authority in appropriate ways.” Both the 
Civil Division and the U.S. Attorneys can now act more quickly, without waiting for the Attorney 
General’s approval, in issuing CIDs. The rule is likely to also embolden individual U.S. Attorney’s 
Offices which have taken a particularly active role in pursuing FCA investigations. 

Businesses, and their officers and directors, should, therefore, take steps such that they are prepared 
to respond if the government comes knocking at their door with a CID. The fact that CIDs are utilized 
before the onset of formal litigation makes preparedness all the more important, as potential 
defendants often will have to respond without the benefit and protections of the formal civil discovery 
process. Upon receipt of a CID or other contact by enforcement authorities pursuant to anti-fraud 
efforts, an entity should immediately advise company counsel and seek legal guidance. The manner in 
which a company responds to a CID can have a significant impact on the way in which the DOJ views 
the company and the case which may be developing. 

Learn more about our Securities Litigation and Enforcement practice here. 

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles 

Thomas O'Brien 
213-683-6146  
thomasobrien@paulhastings.com  

John J. O'Kane, IV  
213-683-6147 
johnokane@paulhastings.com  

Washington, D.C. 

Laura L. Flippin 
202-551-1797 
lauraflippin@paulhastings.com
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