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New York Court of Appeals Rules on Attachment 
and Execution of Intangible Assets 
BY JAMES E. BERGER AND CHARLENE C. SUN 

Introduction 

On February 16, 2010, New York’s highest court held that an out-of-state judgment debtor’s 
ownership or membership interests in business entities formed outside the state of New York are 
considered “property” subject to pre-judgment attachment under N.Y. C.P.L.R. (“CPLR”) Article 62, 
even where the judgment debtor’s interests are not evidenced by a certificate or other written 
instrument. This decision further clarifies the law of enforcement in New York and constitutes an 
expansion of judgment creditors’ ability to attach a judgment debtor’s property in satisfaction of a 
judgment in New York, a major financial center and key enforcement venue. 

The Facts 

In Hotel 71 Mezz Lender LLC v. Falor,1 plaintiff Hotel 71 Mezz Lender LLC (“Hotel 71”) made a 
mezzanine loan to a non-party borrower. The loan was guaranteed by the defendants, including Guy 
T. Mitchell (“Mitchell”), who did not reside in New York. The guaranty agreement specified that it 
would be governed by New York law and provided for jurisdiction in any federal or state court in New 
York City over any suits or actions arising from or relating to the guaranty. When the borrower 
defaulted on the loan and filed for bankruptcy, Hotel 71 commenced an action against the defendants 
to enforce the guaranty and recover the amounts due under the Loan. After Defendants answered, 
Hotel 71 made an ex parte application under CPLR 6201 to the Supreme Court seeking a pre-
judgment order of attachment of Defendants’ property interests, which included intangible and 
uncertificated interests in 22 limited liability companies in three states and one corporation solely 
owned by Mitchell. After the hearing (at which Mitchell appeared to oppose the motion for 
attachment), he was served the order of attachment as garnishee for any ownership or membership 
interests the Defendants may have had in the 23 out-of-state entities. The Supreme Court granted the 
order of attachment, holding specifically that defendants’ intangible interests were attachable property 
within the meaning of the CPLR and that, even though defendants’ interests were not evidenced by 
certificates, serving Mitchell with the levy while he was temporarily in New York was sufficient to fix 
the situs of those interests in New York. The court also granted Hotel 71’s motion for receivership, 
brought after the defendants allegedly refused to produce documents related to their finances or to 
attend depositions. Eventually, the Supreme Court granted summary judgment to Hotel 71 on liability 
against six of Defendants, including Mitchell.  
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The Appellate Division reversed the trial court’s decisions to appoint a receiver and to confirm the 
order of attachment on the basis that the trial court lacked jurisdiction over Defendants’ interests. The 
three-to-one majority cited National Broadway Bank v. Sampson2 for the proposition that intangible 
property may only be attached when the debtor is domiciled within the state, while the dissent argued 
that the statutory framework of CPLR Article 62 permitted the attachment of intangible property based 
on service upon an out-of-state garnishee, even if he was only temporarily in the state. 

Court of Appeals Reverses 

The Court of Appeals agreed with the dissent and reversed the decision of the Appellate Division. The 
Court held first that CPLR 6201 permits pre-judgment seizure of an out-of-state debtor’s assets, citing 
its recent decision in Koehler v. Bank of Bermuda3 for the proposition that one of the purposes of 
attachment is to keep a judgment debtor over whom the court has personal jurisdiction from freely 
using or transferring property that could be applied in satisfaction of the judgment creditor’s 
judgment.4 The Court further noted that because a court could “compel observance of its decrees by 
proceedings in personam against the owner within the jurisdiction,” the trial court was within its power 
to attach the defendants’ out-of-state assets since they had submitted voluntarily to the court’s 
jurisdiction. The Court also found that the intangible and uncertificated assets at issue were “property” 
within the meaning of Article 62. In support of this interpretation, the Court cited CPLR 5201(b), 
providing that “a money judgment may be enforced against any property that may be assigned or 
transferred, whether it consists of a present or future right or interest and whether or not it is vested.” 
The Court also cited ABKCO Industries v. Apple Films,5 which held that an absent debtor’s intangible 
contract right to net profits from a future film promotion was a “debt or property” within CPLR 5201, 
and could be attached for the purpose of securing quasi in rem jurisdiction, despite the fact that the 
value of the contract right was uncertain. Using the ABKCO decision’s definition of property, the Court 
found that the 22 out-of-state intangible interests were akin to the contract rights at issue in the 
ABKCO case, and thus constituted “property” under CPLR 6202.  

The Court next addressed the issue of whether the Defendants’ intangible interests had a situs in New 
York, a determination made more difficult by the fact that the interests were not evidenced by 
certificate or other negotiable instrument. Following the U.S. Supreme Court’s guidance in Harris v. 
Balk,6 the Court of Appeals found that the situs of intangible property “clings to and accompanies [the 
debtor] wherever he goes”7 for the purpose of attachment. It thus rejected the view in National 
Broadway Bank v. Sampson,8 cited by the Appellate Division, which had held that the situs of 
intangible property is the domicile of the debtor, explaining that that National Broadway was decided 
more than 50 years prior to the enactment of the CPLR and was not consonant with CPLR Article 62.  

After finding that the trial court had not abused its discretion in its appointment of a receiver, the 
Court of Appeals reinstated the trial court’s orders of attachment and receivership. 

Conclusions  

The Court of Appeals’ decision in the Hotel 71 case is the latest of several recent New York cases that 
have interpreted the CPLR in a way that amplifies a judgment creditor’s ability to seize a debtor’s 
assets in a New York court. As discussed in the Hotel 71 opinion, the Court of Appeals recently held in 
Koehler that a New York court with personal jurisdiction over a garnishee bank may order that bank to 
turn over stock certificates located in a bank branch outside of New York, based on the principle that a 
court with personal jurisdiction over a third party garnishee may, based on its in personam authority 
over that garnishee, order it to deliver property that the judgment debtor controls to New York in 
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order to effectuate its turnover to the judgment creditor, regardless of that property is located within 
or outside of the state. The Hotel 71 decision represents another expansive interpretation from the 
Court of Appeals as to the types of property a creditor may attach, even before a judgment is secured, 
and a continuation of its application of personal jurisdiction concepts to reach extraterritorial assets 
that lie beyond the reach of courts’ in rem jurisdiction. As such, the Court’s decision is noteworthy not 
only to litigants in New York courts, but to those parties to non-New York proceedings (including 
international arbitration awards) whose judgments or awards could ultimately be domesticated in New 
York.

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

New York 

James E. Berger 
212-318-6450 
jamesberger@paulhastings.com 

 

Charlene C. Sun 
212-318-6703 
charlenesun@paulhastings.com 
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