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RMB Private Equity Funds in Foreign-Invested 
Partnerships 

On March 3, 2010, Carlyle and Fosun were 
reported to have formed a partnership in 
Shanghai to undertake private equity 
investment.  This was reported as the first 
business license granted to a foreign-
invested partnership (FIP) with primary 
business in private equity investment, after 
the Administrative Measures for the 
Establishment of Partnership Enterprises by 
Foreign Entities or Individuals in China (the 
FIP Measures) took effect on 
March 1, 2010.  Now clouds seem to have 
been cleared – despite the absence of further 
rules (as required under Article 14 of the FIP 
Measures), the State Administration of 
Industry and Commerce (SAIC) seems to 
have taken the view that the relevant 
administration of industry and commerce 
authorities (AICs) at the provincial level 
have the authority to register private equity 
funds formed as FIPs. 

Provincial AICs Authority 

Following the adoption of the FIP Measures, 
SAIC issued the Administrative Regulations 
for the Registration of Foreign-Invested 
Partnership Enterprises (Circular 47) on 
January 29, 2010 and the Circular 
Concerning the Improvement of the 
Implementation of the Administrative 
Measures for the Establishment of 
Partnership Enterprises by Foreign Entities or 
Individuals in China (Circular 31) on February 
10, 2010. 

 

Article 14 of the FIP Measures provides that 
for any FIP whose primary business is 
investment (Investment FIP), it should 
follow rules and regulations governing such 
businesses.  The FIP Measures, however, do 
not specify what such rules and regulations 
are (see discussions in our December 2009 
issue of China Matters).  Article 5 of Circular 
47 provides that AICs at the levels of 
province, autonomous region, municipality 
directly under the central government, city 
with independent development plans and 
sub-provincial municipality (collectively, the 
Provincial AICs) are in charge of 
registrations of Investment FIPs, while AICs 
at lower levels are authorized to register 
other types of FIP.  Furthermore, pursuant to 
Circular 31, given that no specific rule and 
regulation governing Investment FIP has 
been promulgated, the Provincial AICs (as 
opposed to lower level AIC authorities) 
should undertake registrations of Investment 
FIPs, and when reviewing applications for 
establishment of Investment FIPs, the 
Provincial AICs should actively communicate 
with the local counterparts of, among others, 
the Ministry of Commerce (MOFCOM), the 
National Development and Reform 
Committee (NDRC), the State Administration 
of Foreign Exchange (SAFE), and the Finance 
Office and should, after considering opinions 
of such authorities, make decisions in a 
prudent manner. 

Thus, despite the lack of clarity (as to how 
the Provincial AICs should procedurally 
coordinate with the other authorities), 
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Circular 31 and Circular 47 do appear to 
allow the Provincial AICs to accept and 
review applications for registration of 
Investment FIPs. 

Foreign Investment Restrictions 

While it was not entirely clear under the FIP 
Measures, Circular 47 and Circular 31 require 
that Investment FIPs’ investment in China 
(when an FIP fund invests into portfolio 
companies) must comply with laws, 
regulations, and rules governing foreign 
investment, and that for any particular 
project subject to NDRC’s approval for 
foreign investment, the relevant Investment 
FIP must apply for and obtain NDRC’s 
approval before its investment.  Circular 31 
further require the Provincial AICs to review 
MOFCOM and/or NDRC approvals during the 
courses of registering Investment FIPs’ re-
investment in China.  This will likely 
disappoint fund managers/sponsors who wish 
to form RMB funds to avoid foreign 
investment related restrictions and to 
expedite their investments by avoiding 
approval process. 

Foreign Exchange Restrictions 

If a foreign fund manager/sponsor intends to 
utilize the FIP structure to manage US$ and 
RMB commingled funds, it will likely be 
disappointed as restrictions under SAFE 
Circular 142 (prohibiting the conversion of 
foreign exchange into RMB for equity 
investment purposes) remain unchanged.  
Neither Circular 47 nor Circular 31 allow an 
FIP to convert its foreign exchange capital 
into RMB for investment purposes.  Under 
Circular 47, foreign partners who intend to 
make contributions in RMB cash must obtain 
SAFE’s prior approval with respect to its re-
investment of its onshore RMB profits or 
other lawful RMB income. 

The Shanghai Municipality Finance Office is 
said to have been coordinating with other 
local authorities in preparing local rules 
governing/encouraging foreign-invested 
private equity enterprises (the Shanghai PE 
Rules).  One of the highlights in the current 
draft of the Shanghai PE Rules is the QFPI 
(Qualified Foreign Partner Investor) system 
(i.e., similar to the QFII (Qualified Foreign 
Institutional Investor) system), pursuant to 

which certain qualified foreign partners 
(which have been approved by the Shanghai 
Municipality Finance Office and other relevant 
authorities) would be treated as QFPIs 
entitled to certain foreign exchange quota; 
limited to such quota, QFPIs would be 
allowed to convert their foreign exchange 
contributions in one or more Investment FIPs 
into RMB.  However, it appears that currently 
SAFE and NDRC may have serious concerns 
on the QFPI proposal; it remains a big 
question mark as to how the foreign 
exchange restrictions would be dealt with for 
Investment FIPs with a significant amount of 
foreign exchange funds. 

Investment FIP vs. Foreign-Indirect LLP 

Under various local rules (like Tianjin), a 
foreign investor may first set up a wholly-
foreign-owned enterprise (Management 
WFOE), or sometimes another wholly-owned 
subsidiary of Management WFOE (GP 
Subsidiary). Either the Management WFOE 
or the GP Subsidiary will in turn act as a 
general partner (GP) to, together with other 
domestic limited partners (LPs), form a 
limited liability partnership (Foreign-
Indirect LLP) under the PRC Partnership 
Law.  A few foreign fund managers have 
utilized the Foreign-Indirect LLP structure to 
raise and form RMB funds.  A brief 
comparison between the Investment FIP 
structure and the Foreign-Indirect LLP 
structure is set forth below: 

 Investment 
FIP 

Foreign-
Indirect 
LLP 

Foreign 
Investment 

Restrictions 

Applicable Likely Not 
Applicable 

Foreign 
Investment 

Approvals 

Applicable Likely Not 
Applicable 

Foreign Partner’s 
Direct 

Involvement 

Allowed Not Allowed 

US$/RMB 
Commingled 

Allowed Not Allowed 

Forex 
Restrictions 

Implementing 
Rules Expected 

Forex 
Conversion 
Not Allowed 
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With the FIP Measures and Circular 47 
becoming effective, it is unclear whether the 
local governments will continue to allow (or 
encourage) the Foreign-Indirect LLP 
structure.  The FIP structure would be an 
alternative path that many foreign fund 
managers/sponsors will try to pursue, but the 
foreign investment restrictions and the 
unresolved forex prohibition will continue to 
make it a daunting task.  Foreign fund 
managers apparently would not expect to be 
on a level playing field with their domestic 
peers in the very near future.   
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