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Italian Restructuring Proceedings: Recent 
Developments in Prepackaged Plans of 
Reorganization 
BY ANTONIO AZZARÀ, PAOLO MANGANELLI AND CARMEN DI MARINO 

As a result of recent reforms to the Italian Bankruptcy Law1 (the “IBL”), the so-called “Article 
182bis proceeding”2 – a device which, in some aspects, resembles the prepackaged plan under 
Chapter 11 of the U.S. Bankruptcy Code – has become a legitimate option for distressed Italian 
companies seeking to restructure with the goal of overcoming financial crisis. 3 

As compared to other pre-bankruptcy instruments, such as the “Article 67 proceeding”4 and the 
Concordato Preventivo procedure,5 the Article 182bis proceeding was seldom used before 2009. In 
the past year, however, Article 182bis has become increasingly common in the restructuring 
practice, due in large part to recent decisions by Italian courts, which have shed some light on the 
new procedure, clarifying uncertainties that had previously discouraged the various distressed 
market players from seeking recourse through Article 182bis. 

This Alert Memorandum outlines the main characteristics of Article 182bis, compares it to the 
prepackaged plan under U.S. Bankruptcy Code Chapter 11, and examines the recent Court of Milan 
decision on the Risanamento S.p.A. bankruptcy filing (“Risanamento”).6 We conclude that, because 
of Risanamento and other recent Italian court decisions, Article 182bis proceedings should prove to 
be an increasingly useful and flexible tool for distressed Italian companies. 

The Article 182bis proceeding 

In an Article 182bis proceeding, the debtor negotiates and executes a restructuring agreement 
(the “Agreement”) with creditors holding at least 60% of the total claims (the “Party Creditors”). 
Once executed, the debtor files the Agreement with the Business Register and the court with 
jurisdiction over the debtor.  In addition to the Agreement, the debtor files other documents, 
including the opinion of an independent expert on the feasibility of the Agreement and the 
industrial and financial plan drafted by the debtor. 

From a practical standpoint Article 182bis is used by debtors facing a reversible crisis who intend 
to restructure their debt and who have a few creditors holding a significant portion of their debt.  
Having a small number of creditors makes it possible for a debtor to negotiate and reach the 60% 
threshold required by law. 

The IBL does not mandate the contents of the Agreement, but requires creditors who are not 
parties thereto (the “Non-Party Creditors”) to be paid in full. 
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The Article 182bis proceeding entails the following steps: 

Out-of-Court phase: 

i) The debtor and the Party Creditors negotiate and enter into the Agreement; 

ii) The debtor prepares an industrial and financial reorganizational plan, which 
highlights the prospects for the company in accordance with the transactions 
contemplated in the Agreement (the “Plan”); 

iii) An independent expert appointed by the debtor drafts a report to be included with 
the Agreement (the “Report”); 

iv) The Report certifies the feasibility of the Agreement and of the Plan and certifies 
the ability of the Plan to ensure regular, on-time payments to Non-Party Creditors; 

v) The debtor files the Agreement and the Report with the Business Register, thus 
publishing both documents. 

In-Court phase: 

i) The debtor files the Agreement with the court, along with the Plan, the Report, and 
all other documents required by IBL; 

ii) Creditors and other interested parties can file oppositions within 30 calendar days 
of publication of the Agreement in the Business Register; 

iii) The court examines the Agreement and the other documents, considers possible 
challenge, and approves or rejects the Agreement; 

iv) The court’s decision may be appealed within 15 calendar days of its publication in 
the Business Register. 

Recent Article 182bis reform 

Prior to the recent IBL reform, pre-insolvency proceedings were kept almost completely out of 
court and debtors were exposed to a number of serious risks, including the possibility of petition of 
non-adhering creditors, and, in the case of subsequent bankruptcy, the possibility of claw-back 
actions and the risk of criminal charges for bankruptcy-related felonies.7 

Article 182bis is a useful tool to prevent, or at least to reduce significantly, some of those risks. 
For instance, the risk of claw-back actions is expressly excluded for payments, granting of 
securities, and other actions implemented under the Agreement and approved by the court.8 

Despite the 2005 reform,9 Article 182bis was infrequently used in the years immediately following 
its enactment – in large part because of uncertainties of the role of the expert and the scope of the 
court assessment. Mostly, distressed market players viewed the court phase as a form of in-depth 
investigation by the court on the merits of the Agreement and its ability to satisfy the Non-Party 
Creditors.   

Other significant obstacles were (and, in some cases, still are) the lack of confidentiality, the 
requirement that creditors representing 60% of the debt be party to the Agreement, the exposure 
to third-party enforcement actions, and the lack of coordination with criminal law, of which all have 
been cited as reasons for the limited use of Article 182bis.   

The 2007 reform minimized certain of these concerns.10 For instance, the risk of enforcement 
actions filed by creditors before final approval of the Agreement by the court was partly eliminated 
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by introducing a mandatory standstill period of 60 days starting from the date of filing with the 
court.  

As recently as the beginning of 2009, Italian courts issued very few opinions involving Article 
182bis.11 Over the last few months, however, the courts have issued certain important decisions 
concerning Article 182bis, including Risanamento, which have clarified some of the uncertainties 
surrounding Article 182bis. 

The Risanamento Case  

Risanamento S.p.A is an Italian real estate company listed in the “Mercato Telematico Azionario” 
(MTA) of the Italian Stock Exchange. In the first half of 2009, the company faced a difficult 
situation due to the deterioration of the Italian real estate market and, on 15 July 2009, the public 
prosecutors of the Court of Milan filed a petition for bankruptcy against Risanamento.  

In an attempt to avoid bankruptcy and to reject the petition of the public prosecutors, the 
company executed a restructuring agreement with its main lenders and filed the same with the 
Court of Milan pursuant to Article 182bis a few weeks after the public prosecutors filed their 
petition. The Agreement, which was subject to court approval, entailed a complex restructuring of 
the company through, inter alia, disposition of assets, a debt-equity swap, the issuance of 
convertible bonds, and the commitment of the lending banks to finance the company for the 
repayment of outstanding bonds at maturity or early redemption.12 

The same judges were competent to decide the petition for bankruptcy and the approval of the 
Agreement pursuant to Article 182bis.  On 15 October 2009, the Court of Milan issued its decision 
approving the Agreement and rejecting the petition for bankruptcy. 

The decision of the Court of Milan covered a number of significant issues relating to Article 182bis, 
including the following:  

i) The scope of the court assessment 

The Court of Milan clarified that judicial review shall not extend to the merits of the Agreement and 
the Plan (i.e., the convenience and ability to resolve the financial crisis of the company).  Instead, 
its assessment shall be limited to verifying that the Report is consistent and complete.  In 
particular, such Report shall be free of logical incoherence and misrepresentation. 

The same decision, however, emphasized that in instances where non-adhering creditors have 
challenged the Agreement, the court’s review should be in-depth.  Specifically, the court should 
scrutinize the consequences of such claims on the Agreement (in particular, the Agreements ability 
to satisfy non-adhering creditors).13 

The same decision clarified the time horizon a judge should consider in the evaluation of the 
Report. The Court of Milan stated that the judge should limit the court’s analysis to the short-term 
financial effects of the implementation of the Agreement and Plan. On this basis, the Court of Milan 
approved the Risanamento Agreement because it showed that the cash flow was sufficient to repay 
the overdue debts and the other debts due within one year after the decision of the Court.  

ii) The contents and requirements of the Report issued by the independent expert 

The Court of Milan confirmed that the expert has to verify that the accounting data contained in 
the Plan and in the Report are true and correct under applicable accounting principles. The Court of 
Milan also noted that the expert is liable to the debtor and to creditors for the reliability of such 
data.14 
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iii) The relationship between Article 182bis and the petition for bankruptcy filed by the 
prosecutors and the role of the latter 

The Risanamento Court further examined the relationship between the Article 182bis proceeding 
and the petition for bankruptcy filed by the public prosecutor.  The Court stated that the Article 
182bis proceeding and the petition for bankruptcy are to be decided together since the 
implementation of the Agreement, if successful, could remedy the insolvency of the debtor and 
avoid the bankruptcy altogether. 

The Court decided that, although the petition for bankruptcy is not stayed by the subsequent filing 
by the debtor of an Agreement pursuant to Article 182bis, the two procedures were to be dealt 
with together.  By approving the Agreement, the Court rejected the petition for bankruptcy. 

Finally, it is worth mentioning that, while the Court rejected the petition for bankruptcy, it 
entrusted the prosecutors with the responsibility of monitoring the implementation of the 
Agreement.  Neither the IBL nor any other laws give such a responsibility to the prosecutors and, 
therefore, the decision has to be read as an acknowledgment of the important role played by the 
prosecutors in this case and a warning to the company that prosecutors will continue to monitor it. 

A comparative analysis of Article 182bis and the Prepackaged Plan under 
Chapter 11 of the U.S. Bankruptcy Code 

The following paragraphs outline similarities and differences between Article 182bis and the so-
called “prepackaged plan” (“Prepackaged Plan”) provided for under Chapter 11 of the U.S. 
Bankruptcy Code (“Chapter 11”).15 

In a Prepackaged Plan, a potential debtor proposes, negotiates and solicits votes on a 
reorganization plan before filing for Chapter 11, the ordinary U.S. bankruptcy proceeding used for 
corporate reorganizations (as opposed to the proceeding under Chapter 7 of the U.S. Bankruptcy 
Code (“Chapter 7”) designed for liquidation purposes only, much like the Italian ordinary 
bankruptcy proceeding). By the time the debtor files its Chapter 11 petition, the reorganization 
plan has already been accepted by the necessary parties. The role of the bankruptcy court is 
limited to confirming the Prepackaged Plan upon fulfillment of all the statutory requirements, 
which include, among others, the following:  

i) That the debtor has disclose a “adequate information” regarding the Prepackaged 
Plan to any interested party and acted in good faith in proposing the Prepackaged 
Plan;16  

ii) That the Prepackaged Plan has been submitted to substantially all creditors or 
security holders of the same class with sufficient time for their acceptance or 
rejection of the plan;17 

iii) That the Prepackaged Plan has been approved by a favorable vote of two-thirds in 
amount and more than one-half in number of the allowed claims in each class that 
voted;18 and 

iv) That the Prepackaged Plan is feasible and in the “best interests of the creditors” in 
cases of dissenting creditors (i.e., each creditor shall receive or retain no less than 
the amount that such creditor would receive or retain if the debtor were liquidated 
under Chapter 7).19 

Similarly to Article 182bis, the Prepackaged Plan is generally suitable for those debtors who have 
few creditors, especially financial and institutional creditors. In fact, under Chapter 11 the debtor 
normally negotiates the terms of the reorganizational plan with a limited number of counterparties 
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that are accustomed to facing companies in financial distress and are primarily interested in the 
financial bailout of the debtor. 

Furthermore, as with the Article 182bis proceeding, the debtor must prepare and negotiate the 
Prepackaged Plan without benefiting from any automatic stay provision and, therefore, be subject 
to any action of his creditors. Only once the Chapter 11 petition is filed together with the 
Prepackaged Plan do the automatic stay provisions of the U.S. Bankruptcy Code apply.     

Despite the numerous similarities, however, there are significant differences between the two 
procedures. The following are particularly noteworthy:  

• A Prepackaged Plan proposer must file for Chapter 11 – a process that entails a 
bankruptcy declaration and significant court involvement – whereas, the Article 182bis 
proceeding involves no bankruptcy declaration and the court is only called upon to 
approve the restructuring plan and verify its compliance with the laws;  

• Despite the absence of the automatic stay during the negotiation and voting phase, a 
debtor may continue to solicit votes on his Prepackaged Plan after an (involuntary) 
Chapter 11 petition is filed pursuant to the U.S. Bankruptcy Code. This allows the 
debtor to protect itself from those creditors aiming to stop the reorganization process. 
On the contrary, IBL lacks provisions protecting the debtor from involuntary 
bankruptcy petitions;20 

• In the Prepackaged Plan, a debtor may obtain new financing upon court authorization 
and such financings usually receive priority claims on a debtor’s assets, allowing 
debtors to access credit where lenders otherwise would not lend to insolvent 
companies. On the contrary, the new financing granted to a debtor under Article 
182bis proceeding would not be assisted by any priority claim status in case of 
subsequent bankruptcy; and  

Finally, the requirements for the approval of the Italian and American reorganization plans are 
significantly different. While, with an Article 182bis proceeding, a debtor should have the 
agreement of the creditors representing at least 60% in value of all of the outstanding debt and 
pay in full the Non-Party Creditors (i.e., no cram-down is allowed), the Prepackaged Plan is 
approved by two-thirds in amount and more than one-half in number of the allowed claims and, if 
approved, it is binding also for dissenting creditors (i.e., cram-down is allowed). 

  

 If you have any questions concerning these developing issues, please do not hesitate to contact any of 
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1 The IBL, in its original form, was enacted by Royal Decree of 16 March 1942, No. 267. 

2 Article 182bis of the Royal Decree of the IBL. 

3 IBL reforms have been enacted by: (i) Law Decree of 14 March 2005, No. 35; (ii) Legislative Decree of 9 
January 2006, No. 5; (iii) Legislative Decree of 12 September 2007, No.169; and (iv) Law 18 June 2009, No. 
69.  

4 Article 67, paragraph 3, letter d), of the IBL. 

5 Articles 160 and following of the IBL. 

6 Court of Milan, 15 October 2009, Il Caso.it, I, 1979/2010, registered by the Court of Milan on 10 November 
2009. 

7 This felonies include, among others, the fraudulent extension of credit (concessione abusiva di credito), the 
fraudulent interruption of credit (interruzione abusiva di credito) and preferential payments to creditors 
(bancarotta preferenziale). 

8 The majority of scholars agree that, although debtors (and management) are not fully immune to possible 
criminal charges based on preferential payments, the risk of criminal liability for a subsequent bankruptcy is 
low.  

9 Law Decree of 14 March 2005, No. 35. 

10 Legislative Decree of 12 September 2007, No. 169. 

11 By way of reference, the first restructuring agreement was approved by an Italian Court at the beginning of 
2007 (Court of Milan, decree of 24 January 2007). 

12 The restructuring also involved the controlling shareholders of Risanamento S.p.A., which were companies 
belonging to the Zunino group. A separate Article 182bis was filed by such companies and was reviewed by 
the same court together with the Agreement filed by Risanamento S.p.A. 

13 It is worth mentioning that many legal scholars disagree with the view expressed by the Court of Milan; 
these authors believe that the level of detail of the Court assessment should not vary depending on whether 
non-adhering creditors have filed opposition and, in their view, the letter of Article 182bis provides for no 
such different in treatment. 

14 In the Risanamento decision the expert certified the truth of the accounting data by relying upon (i) the 
certification made by the external auditors of the company and (ii) the presence of supervisor authorities, as 
Consob and Borsa Italiana (Italian Stock Exchange). 

15 Article 182bis was most likely inspired by U.S. Bankruptcy Code Chapter 11. 

16 Section 1125(a) of the Bankruptcy Code. 

17 Section 3018(b) of the Bankruptcy Rules. 

18 Section 1126(c) of the Bankruptcy Code. 

19 Section 1129 of the Bankruptcy Code. 

20 It is interesting to note that this protection has been de facto acknowledged and granted by the Risanamento 
decision, where the court held that, among others, a bankruptcy declaration must be subordinated to the 
completion of the Article 182bis proceeding. 

18 Offices Worldwide Paul, Hastings, Janofsky & Walker LLP www.paulhastings.com 
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