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New York Court of Appeals Broadens Eligibility 
for State Brownfields Program 
BY DAVID J. FREEMAN AND JESSE HINEY 

On February 18, 2010, the New York State Court of Appeals handed down its long-awaited decision in 
Lighthouse Pointe Property Associates LLC v. New York State Department of Environmental 
Conservation.1 The unanimous decision rejects both DEC’s denials of two sites’ applications for 
admission into the state’s Brownfield Cleanup Program (BCP) and the reasoning used by the agency to 
justify its actions. The Court’s holding calls into question the way DEC has run the BCP practically from 
its inception and, as such, has significant implications for other brownfield sites in New York State and 
for the future of the state’s Brownfield Cleanup Program. 

The Brownfield Cleanup Act 

The Brownfield Cleanup Act2, enacted in October 2003, established a comprehensive program, the 
BCP, to encourage the cleanup, redevelopment and reuse of the state’s estimated 4,000-10,000 
“brownfields”. Brownfields are defined by the Act as “any real property, the redevelopment or reuse of 
which may be complicated by the presence or potential presence of a contaminant”.3 Among the 
features of the Act is the establishment of prescribed procedures for enrolling sites in the BCP, for 
investigating and cleaning up those sites under the supervision of DEC, and for DEC’s issuance of a 
Certificate of Completion and a liability release upon the successful completion of site remediation. The 
Act also provides significant tax credits for costs attributable to cleanup and redevelopment.4 

The program was at first very successful. But it soon became apparent that the generosity of the tax 
credits had the potential to yield windfalls to developers who build expensive projects on relatively 
lightly contaminated properties. As a result, DEC moved to restrict entry into the BCP by erecting 
barriers to site eligibility. It promulgated an Eligibility Guidance, a principal feature of which was to set 
forth a list of factors which DEC would consider in determining whether a site qualified as a 
“brownfield” under the Act.5 The Guidance was the subject of significant adverse commentary6 and a 
growing body of case law.7 

Lighthouse Pointe was the first case challenging DEC’s eligibility determination procedures to reach the 
state’s highest court. 

Facts of the Case 

The sites in question are located along the Genesee River in Rochester, New York. Most of the so-
called Inland Site is a former landfill which for a time was listed on the New York State Registry of 
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Inactive Hazardous Waste Disposal Sites. It was subsequently delisted and included instead on the 
state’s database of hazardous substance sites. The so-called Riverfront Site has a history of prior rail 
yard and marina usage but is now mostly vacant. The applicant plans to redevelop the site with 
condominiums, town houses, a marina, restaurants, retail stores and a hotel. 

An investigation performed by the developer’s environmental consultant indicated widespread 
contamination of both the soil and groundwater with hazardous substances above the state’s Soil 
Cleanup Objectives (SCOs) and groundwater cleanup standards. There was uncontradicted evidence in 
the record that the developer has not been able to finance the project because of liability concerns 
associated with these substances. Additional, local officials opposed development unless a 
comprehensive cleanup of the sites were undertaken. 

DEC rejected the applications for admission to the BCP, stating that the SCO and groundwater 
exceedances are not significant in the overall context of the sites and that the sampling results do not 
indicate the need for remediation. To the extent that cleanup is required, DEC noted, it is because of 
the Inland Site’s prior use as a landfill containing solid waste, which under the Eligibility Guidance is 
not the type of contamination that qualifies a site for admission to the BCP. The developer appealed 
DEC’s denial of its applications. 

The Decisions Below  

In December 2007, the state Supreme Court ruled that DEC had no rational basis to determine that 
the sites’ contamination was minimal. It noted that once DEC set SCOs as the level that a cleanup 
must achieve to receive a Certificate of Completion, the agency could not rationally claim that 
exceedances of SCOs were not relevant in determining site eligibility. The Court acknowledged that 
there may be sites whose contamination is so minimal that it does not “complicate” reuse or 
redevelopment, but it noted that DEC failed to explain why that was the case here. The Court ordered 
the sites admitted to BCP. 

The Appellate Division reversed, holding that DEC is the agency charged with determining whether a 
cleanup is required, and that courts should not substitute their own views for the expertise of the DEC 
in this complex area. 

The Court of Appeals Decision 

In a unanimous decision, the Court of Appeals reversed. It held that the issue is one not of agency 
expertise but of statutory interpretation. Carefully parsing the Act’s language, it observed that the 
only relevant qualifications for these sites’ eligibility are (a) that contamination must be actually or 
potentially present, and (b) that such contamination “may complicate” reuse or redevelopment. It 
noted that these criteria appear on their face to set a low threshold for eligibility, a conclusion 
buttressed by the Act’s statutory history and by DEC’s administration of the Voluntary Cleanup 
Program, the administrative predecessor of the BCP. 

Here, the Court held, the inability of the project to obtain financing was adequate evidence of 
“complication”. The fact that DEC believed that no remediation is required is not dispositive as 
whether the contamination nonetheless complicates redevelopment: without a release of liability 
(which DEC will not provide absent an approved cleanup under the BCP), the developer is not 
protected against a later change of position by the DEC, and the project can be neither financed nor 
insured, effectively thwarting development. Given the factual record on these issues, the Court saw no 
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need to remand the matter to the DEC and instead simply reinstated the judgment of the Supreme 
Court. 

Although not expressly reflected in the decision, an underlying theme at oral argument was DEC’s 
inability to articulate—despite persistent questioning from the Court—a clear standard for determining 
site eligibility. DEC’s repeated invocation of DEC’s “expertise” apparently gave the Court little comfort 
that such expertise was being applied in a transparent and non-arbitrary manner. Nor was there any 
explanation by DEC—or discussion by the Court, either at oral argument or in the decision—as to why 
the agency’s technical expertise as to environmental contamination entitles it to deference in 
determining the financial or other business impact of that contamination on a given real estate 
project. 

Remarkably, the decision also makes no reference to DEC’s Eligibility Guidance, whose standards 
figured prominently in DEC’s denial of these applications. The Court evidently gave no weight 
whatsoever to the provisions in the Guidance in determining whether the sites met the statutory 
definition of “brownfields”. 

Implications for the Future 

In overturning DEC’s decision-making in such a fundamental manner, Lighthouse Pointe dramatically 
changes the landscape for New York State’s Brownfield Cleanup Program. Among the questions that 
will need to be answered over the coming months are the following: 

• What standards will DEC now apply in determining site eligibility? 

• The Lighthouse Pointe sites were seriously contaminated, and the contamination 
brought development to a complete halt. Where will DEC and, ultimately, the courts 
draw the line as to BCP eligibility at sites where the contamination is not as severe, 
and/or the potential complications for development less self-evident? 

• Will future eligibility determinations (which will presumably reflect DEC’s 
implementation of the statutory standards as interpreted by the Court) mean that 
sites denied entrance to the BCP can be effectively considered “clean” from a 
regulatory standpoint? 

• Does the Eligibility Guidance have any continued viability as a basis for DEC’s decision-
making, or must the agency now rescind and /or reissue the Guidance in light of the 
Court’s decision? 

• Can sites which have previously been denied admission to the BCP now reapply and be 
reconsidered under the new standards articulated by the Court? 

• How about other policies that DEC has used in administering the BCP? For example, 
the Court’s observation that development may be complicated even where serious 
contamination is absent, would appear to call into question DEC’s practice of limiting 
eligibility (where granted) only to highly contaminated portions of a site and denying 
entrance to adjacent portions. 
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• Will the Court’s decision force the state legislature to look at the BCP once again in 
order to protect the State from the potentially adverse fiscal consequences of the 
broader eligibility standards that the Court has enunciated? 

It remains to be seen how these and other important questions about the administration of the BCP 
will be answered. However, one thing is certain: those having sites in the BCP, those considering 
applying, and those who sites have been previously rejected based on eligibility determinations, will 
need to think carefully about the implications for them and their sites of this very significant decision.  

  

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
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