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USCIS Publishes Interim Rule Lifting the One-Year Limitation on EADs

On July 30, 2004, the United States Citizenship and Immigration Services (“USCIS”) published an 
interim rule which authorizes USCIS adjudications officers to exercise discretion in issuing employment 
authorization documents (“EADs”) for a period in excess of one year.  This rule is now in effect.

Under the previous regulations, EAD issuance was limited to one-year increments for certain aliens, such 
as aliens with pending applications for adjustment of status.  The new rule amends this regulation and 
allows USCIS officers to issue certain EADs for a period in excess of one year. Based on the applicant’s 
immigration status, general processing times for the underlying application or petition, and security 
considerations, USCIS will have the discretion to modify EAD validity periods both for initial, renewal, 
and replacement cards.  (The rule also amends USCIS regulations to reflect that EADs will be issued 
to aliens granted asylum by the Department of Justice, Executive Office of Immigration Review, with 
validity periods of up to five years, unless otherwise appropriate.) 

 
Deadlines for Biometric Passports and Machine Readable Passports for 
Individuals Traveling to the U.S. on the Visa Waiver Program 

Congress has approved legislation to amend § 303 of the Enhanced Border Security and Visa Entry 
Reform Act of 2002 (Pub. L. No. 107-173) to delay for one year the requirement that individuals 
traveling to the U.S. under the visa waiver program obtain passports with biometric identifiers.  If the bill 
is signed by the President, the new deadline to comply with the biometric requirements will be October 
26, 2005.  This bill does not, however, extend the deadline for citizens from visa waiver countries 
who wish to travel to the U.S. without a visa to obtain machine readable passports.  Starting October 
26, 2004, visa waiver travelers from all visa waiver program countries must present either a machine-
readable passport or a U.S. visa. 

Clarification on Filing of 7th Year H-1B Extensions

Pursuant to the 2002 amendment of the 21st Century Department of Justice Appropriations 
Authorization Act (“AC21”), an extension of H-1B status may be granted in one-year increments beyond 
the sixth year in H-1B status if 365 days or more have elapsed since the filing of a labor certification 
application with the Department of Labor.  On July 12, 2004, during a USCIS operations teleconference, 
USCIS stated that the petition for an extension of H-1B status under AC21 may be filed before the labor 
certification application has been pending for 365 days, so long as the individual has maintained valid 
H-1B status and the effective date of the extension is not requested to begin prior to the date on which 
the labor certification application will have been pending with the Department of Labor for at least 365 
days. 
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U.S. VISIT and Biometric Exit Systems 

The Department of Homeland Security (“DHS”) announced that, as a part of the United States Visitor 
and Immigrant Status Indicator Technology Program (“US-VISIT”), foreign visitors who posses a visa 
must comply with one of the two exit procedures outlined below.  In addition, after September 30, 
2004, visitors traveling under the Visa Waiver Program will also be required to comply with these exit 
procedures. 

When exiting the U.S. through any of the airports or seaports listed below, visitors will be required to 
“check-out” of the country at exit stations located within the airport or seaport terminal.  This “check-
out” procedure will require individuals to have their travel documents read, their two index fingers 
scanned, and their digital picture taken. Upon completion of these procedures, individuals will be issued 
a receipt confirming their compliance with the exit procedures.  (Individuals may also be asked to present 
this receipt at the departure gate.)  Alternatively, individuals may be required to undergo these same 
biometric procedures at the departure gate.  

According to DHS, the following airports and seaports will be implementing the described biometric exit 
procedures by September 2004:

Atlanta, Georgia (William B. Hartsfield International Airport), Baltimore, Maryland (Baltimore-
Washington International Airport), Chicago, Illinois (Chicago O’Hare International Airport), Dallas/
Fort Worth, Texas (Dallas/Fort Worth International Airport), Denver, Colorado (Denver International 
Airport), Detroit, Michigan (Detroit Metropolitan Wayne County Airport), Miami, Florida (Miami 
International Cruise Line Terminal), Newark, New Jersey (Newark International Airport), Philadelphia, 
Pennsylvania (Philadelphia International Airport), Phoenix, Arizona (Phoenix Sky Harbor International 
Airport), San Francisco, California (San Francisco International Airport), San Juan, Puerto Rico (Luis 
Muñoz Marin International Airport), Seattle, Washington (Seattle/Tacoma International Airport) and Los 
Angeles, California (San Pedro and Long Beach Seaports).  

For more information regarding the new exit procedures, please visit the US-VISIT website at  
www.dhs.gov/us-visit.

 
The information in this Newsflash is not intended to be legal advice.  However, if you require legal assis-
tance or would like additional information about immigration matters, please contact your local Paul 
Hastings representative or Daryl Buffenstein at 404-815-2232 or via email at  
darylbuffenstein@paulhastings.com.


