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2009 Review 

Overview 

Compared to the exuberant celebrations 
at the Beijing Olympics in 2008, the 
mood of the Chinese government was 
decisively more calculated throughout 
2009. Even though many around the 
world looked to China in 2009 to become 
a major distressed asset investor in light 
of the global financial crisis, it appears 
that the Chinese government stayed on 
course with its continual but measured 
liberalization of outbound and inbound 
investments and promotion of 
competition. In addition, the new 
regulations in 2009 sought to protect 
state assets and jobs, and to strategically 
manage the real estate market. 

Outbound Investments 

China’s outbound investments have 
grown substantially in the recent years, 
from US$2.5 billion in 2002 to US$52 
billion in 2008. Large headline 
transactions in 2009 include Sinopec’s 
acquisition of Swiss oil explorer Addax for 
US$7.15 billion, and Yanzhou Coal 
Mining’s acquisition of Australian coal 
miner Felix Resources Ltd for US$2.9 
billion. With the continuing global 
recession, many market participants see 
Chinese companies and sovereign wealth 
funds as some of the last viable 
investors. 

In March 2009, China’s Ministry of 
Commerce promulgated the Measures on  

 

Administration of Outbound Investment 
(2009), which significantly changed the 
types of outbound investments that 
require the central government level 
MOFCOM approval instead of the 
provincial government level MOFCOM 
office (commonly referred to as COFTEC) 
approval. The measures significantly 
expanded the approval power of COFTEC 
to include investments in the amount of 
US$100 million or less, with certain 
restrictions on the type of investment. By 
allowing more investments to be 
approved at the provincial level, which is 
typically faster than at the central level, 
these changes make approval of 
outbound investments easier to 
complete. 

Foreign Invested Partnerships 

In 2009, China issued long-awaited rules 
on foreign invested partnerships (FIP), 
first in draft form in August 2009, and 
then in final form in December 2009. The 
new rules are titled the Administrative 
Measures for the Establishment of 
Partnership Enterprises by Foreign 
Entities or Individuals in China (the FIP 
Rules). Compared to the draft rules, the 
final FIP Rules are more favorable to 
foreign investment, presumably reflecting 
an encouragement from the State Council 
for foreign investors to use the 
partnership structure in China. 

Under the FIP Rules, the formation of a 
FIP does not require approval by the  
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Ministry of Commerce (MOFCOM), but 
does require registration with the State 
Administration of Industry & Commerce. 
The registration requirement should 
eliminate much administrative 
uncertainty and delay that may be 
caused by MOFCOM approval. All FIPs are 
subject to the same industry restrictions 
as other types of investments by foreign 
invested enterprises (e.g., 
telecommunications, development of 
large tracks of land). 

The FIP Rules require the foreign partner 
to contribute either freely convertible 
foreign currency or “legally obtained 
RMB,” but are silent on the minimum 
partnership capital requirements and 
contribution timeline, suggesting 
flexibility in these areas. 

One disappointment for the private equity 
industry is that the State Council deferred 
promulgation of rules on the formation of 
foreign invested RMB funds in the form of 
partnership, which is one of the most 
closely watched issues in the market. 
Also, it is unclear how the FIP Rules 
reconcile with the requirement under the 
Regulation on Administration of Foreign-
Invested Venture Capital Enterprises that 
the formation of foreign invested venture 
capital enterprises must be approved by 
MOFCOM. This potential conflict also 
raises the question of whether venture 
capital funds are subject to more 
stringent formation requirements than 
private equity or real estate funds. 

Anti-Monopoly 

One of the most high-profile regulations 
promulgated in 2008 was the Chinese 
antimonopoly law. In 2009, the Anti-
Monopoly Committee of the State-Council 
(the Committee) and the Anti-Monopoly 
Bureau (Bureau) of the Ministry of 
Commerce issued rules, guidance 
opinions and measures in relation to the 
reporting and examination of the 
concentration of business operators. 
Among other things, these rules provide 
guidelines on how to define a “relevant  

 

 

market” and explanations on how 
turnover of business operators should be 
calculated. 

In general, these rules and guidance 
opinions provide onshore and offshore 
business operators with more practical 
and informative guidelines for reporting 
their respective acquisitions and joint 
ventures transactions to the Bureau. 
Since the promulgation of the Anti-
Monopoly Law, the Bureau has received 
87 formal reports of merger and 
acquisition transactions. To date, the 
Bureau has announced conditional 
approvals for five offshore transactions 
(on which the Bureau imposed conditions 
including divestment of business and/or 
assets), rejected one transaction 
(Huiyuan / Coca Cola) and cleared 67 
transactions. The remaining transactions 
are still under review by the Bureau. 

Furthermore, in 2009, the State 
Administration for Industry and 
Commerce and the National Development 
and Reform Commission issued specific 
rules and draft rules for individuals and 
business entities to file and report their 
claims against monopolistic conduct. 
Since the promulgation of the Anti-
Monopoly Law and the issuance of these 
provisions, a number of private actions 
have been brought by individuals and 
small/medium-sized enterprises against 
some industry leaders and state-owned 
giants. For example, China Mobile, one of 
the leading mobile carriers in China and 
the world’s largest phone company by 
number of subscribers, was challenged by 
(and later settled with) an individual 
subscriber for price discrimination. Also, 
Baidu, the leading PRC online search 
engine, was challenged by a customer of 
its paid listing service for abuse of Baidu’s 
dominant position in China’s search 
engine market. 

Some of the areas worth watching are: 
(i) the definition for “control” or 
“controlling”; (ii) the issue of who will 
take the burden of proof regarding 
dominance market position; (iii) whether 
individuals have a cause of action under 
the anti-monopoly law; and  
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(iv) how the anti-monopoly law applies to 
state-owned enterprises in industries that 
are involved in key areas of national 
economy and security and are authorized 
monopolies. 

Enterprise State-Owned Assets Law 

The Enterprise State-Owned Assets Law 
(the “State Assets Law”) became 
effective in May 2009. It is the most 
comprehensive legal framework to date 
with respect to transfer procedures, 
management and governmental oversight 
of state owned assets and equity 
interests (collectively, “SOAE”). SOAE is 
broadly defined to include a range of 
assets, from tangible assets such as 
buildings and machines, to intangible 
assets such as equity interests, land use 
rights and intellectual property, which are 
owned, either in whole or in part, by the 
state. Prior to the promulgation of the 
State Assets Law, policies with respect to 
SOAE were governed by the Interim 
Measures for the Transfer of Enterprise 
State-Owned Property Rights, which 
remain valid and enforceable with respect 
to areas that are not addressed by the 
State Assets Law. 

While the enactment of the State Assets 
Law provides a legal framework for the 
transfer of SOAE, the next step will be for 
the central government to implement 
detailed procedures relating to transfer 
and enforcement. 

Employment Contracts Law 

Due to the global economic crisis, many 
domestic and multinational companies in 
China considered workforce reductions. 
Such reductions put to test the 
Employment Contracts Law (ECL) that 
was promulgated in 2007. 

The ECL provides numerous rules in 
conducting a mass layoff, which is 
defined under the ECL as the dismissal of 
at least 20 employees or at least 10% of 
the total number of the employer’s 
workforce. In planning a mass layoff, 
employers need to carefully consider the 
ECL’s requirements on, among other 
things, the timing of the process, the 
basis for the termination, communication 
of the layoff plan, and the calculation of 

the severance amount. The Chinese 
government also encourages employers 
to consider alternatives to a mass layoff, 
such as reduced hours, shortened work 
weeks, wage reductions and forced 
shutdowns. 

The ECL contains many ambiguous 
provisions left open for interpretation by 
municipalities and provinces. In March 
2009, the Shanghai High Court and 
Shanghai Labor Arbitration Commission 
issued a set of opinions relating to the 
application of the ECL in Shanghai, which 
provides clarity on some practices and 
interpretations of the ECL and appears to 
be more favorable to employers. 

Real Estate 

In late 2008, the central government 
issued Circular 131, which paved the way 
for local governments to implement new 
policies with respect to the real estate 
market. Since then, several new policies 
were promulgated in early 2009 that are 
aimed at stimulating real estate 
investment in major Chinese cities. Some 
of the new policies include: (i) Beijing’s 
temporary suspension of restrictions on 
foreign investors; (ii) deferral of land 
payments by developers in Beijing; (iii) 
elimination of lending quota and 
reduction of reserve ratios; (iv) launch of 
a REITs pilot program in Shanghai; (iv) 
passage of various tax incentives in 
Beijing and Shanghai; (v) provision of 
discounted interest rates on second 
mortgages; and (vi) reduction of the 
amount of minimum down payment in 
Beijing and Shanghai for certain 
residence purchases.  

By the third and fourth quarters of 2009, 
real estate prices generally rose across 
the country, and in fact soared in Beijing 
and Shanghai. Such rise prompted the 
central government to introduce 
measures to stabilize the real estate 
market and curb speculative investments. 
For example, under the “cool down” 
measures, an owner must own a property 
for at least five (rather than two) years in 
order to enjoy certain tax exemptions. 
Further, beginning in January 2010, a 
minimum down payment of 40%, rather 
than 30%, is required for the purchase of 
a second home. 
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Looking Ahead 

Investors are expected to remain bullish 
on China in 2010 due to China’s expected 
economic growth and the hope that China 
will succumb to international pressure to 
let the Renminbi appreciate. As a result, 
there continues to be intense interest in 
RMB funds and Chinese companies. In 
2010, we expect investors to focus on 
new rules on foreign participation in 
Chinese funds to monitor any change in 
MOFCOM’s attitude toward restructuring 
of Chinese companies offshore under 
Circular No. 10 and its enforcement of 
the anti-monopoly rules. 
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