
 

  1 
 

1 

The Federal Reserve Board’s Final Rule on 
Overdraft Programs: The Final Word? 
BY TODD BEAUCHAMP & LAWRENCE KAPLAN 

The Board of Governors of the Federal Reserve System (“Board”) recently promulgated a final rule 
(“Final Rule”) amending Regulation E1 to require that financial institutions obtain an accountholder’s 
consent prior to assessing any fees or charges in connection with the payment of any consumer 
overdraft for any ATM or one-time debit transaction.2 This move represents the latest in a series of 
actions by federal banking regulators and Congress to provide greater consumer protections generally 
(such as those provided by the recently enacted CARD Act3 and the regulations proposed thereunder) 
and, as discussed below, to specifically address various issues related to the overdraft programs 
provided by financial institutions. This rulemaking will require a significant effort, in terms of both staff 
time and financial resources, on the part of financial institutions to ensure their compliance by the 
effective date. 

I. BACKGROUND 

Overdraft programs have been an area of concern for the Board for some time, as evidenced by its 
various attempts to address the same over the past few years. In February 2005, the Board, together 
with the Office of the Comptroller of the Currency (“OCC”), Federal Deposit Insurance Corporation 
(“FDIC”) and National Credit Union Administration (“NCUA”), issued joint guidance regarding safety 
and soundness considerations, legal risks, and recommended best practices for overdraft programs.4 
The Board followed this in May 2005 by revising Regulation DD to address concerns regarding 
institutions’ disclosure of overdraft fees and the advertisement of overdraft services.5 Then, in May of 
2008, the Board, together with the Office of Thrift Supervision (“OTS”) and the NCUA, issued 
proposed regulations under the Federal Trade Commission Act to prohibit institutions from assessing 
any fees on a consumer’s account in connection with an overdraft service, unless the consumer was 
given notice and the right to opt out of the service and did not do so.6 In conjunction with this 
issuance, the Board also issued a proposed amendment to Regulation DD which set forth the proposed 
form, content, and timing requirements for providing the opt-out notice.7 Later, following receipt of 
over 1,500 comments regarding the proposed opt-out right, the Board chose to alter its approach and 
instead proceed with the issuance of the proposed version of the Final Rule in January 2009, which 
sought to amend Regulation E and contained numerous alternatives to various requirements, including 
an opt-in regime for participation in an overdraft program. However, some members of Congress 
apparently did not feel that this proposal adequately addressed the issues associated with overdraft 
programs, thus leading to the October 2009 introduction by the U.S. House and Senate of two 
substantially similar overdraft coverage bills intended to amend the Truth in Lending Act (collectively, 
the “Overdraft Acts”), which are currently pending in committee and, as further discussed below, 

December 2009 



 

  2 
 

2 

contain provisions which are notably more restrictive than those of the Final Rule.8 Subsequently, the 
Board issued the Final Rule in November 2009. 

II. REQUIREMENTS UNDER THE FINAL RULE 

The Final Rule applies to all accounts subject to Regulation E, including payroll cards, and must be 
implemented no later than July 1, 2010. 

A. Notice and Opt-In 

Under the Final Rule, a financial institution may not assess a fee or charge on a consumer’s account 
for paying an ATM withdrawal or one-time debit card transaction9 pursuant to the institution’s 
overdraft service unless the institution: 

(1) Provides the consumer with a notice explaining the overdraft service. 

• The notice must be segregated from all other notices and disclosures. 

• The notice must only contain the following information: 

– Overdraft policy – A general description of the institution’s overdraft 
services and the types of transactions for which a fee or charge for 
paying an overdraft may be imposed, including ATM withdrawals and 
one-time debit card transactions.10 The institution should also indicate 
that it pays overdrafts at its discretion, and that if it does not authorize 
and pay an overdraft, it may decline the transaction.11  

– Fees imposed – The dollar amount of any fees or charges assessed on 
the consumer’s account by the institution for paying an ATM 
withdrawal or a one-time debit card transaction pursuant to the 
institution’s overdraft service. If the amount of the fee is determined 
on the basis of the number of times the consumer has overdrawn the 
account, the amount of the overdraft, or other factors, the institution 
must disclose the maximum fee that may be imposed or provide a 
range of fees that may be imposed.12 The institution must disclose all 
applicable overdraft fees, including, without limitation: 

(i) per item or per transaction fees, 

(ii) daily overdraft fees, 

(iii) sustained overdraft fees, where fees are assessed when the 
consumer has not repaid the amount of the overdraft after 
some period of time (ex. if an account remains overdrawn for 
five or more business days), or 

(iv) negative balance fees.13  

– Limits on fees charged – The maximum amount of overdraft fees or 
charges that may be assessed per day, or, if applicable, that there is 
no limit to the fees that can be imposed.14  
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– Disclosure of opt-in right – An explanation of the consumer’s right to 
affirmatively consent to the institution’s payment of overdrafts for ATM 
withdrawals and one-time debit card transactions pursuant to the 
institution’s overdraft service, including the method(s) by which the 
consumer may consent to the service.15  

– Alternative payment options – If the institution offers a line of credit 
subject to Regulation Z or a service that transfers funds from another 
account of the consumer (individual or joint) held at the institution to 
cover the overdraft, the institution must state that fact. An institution 
may, but is not required to, list additional alternatives for the payment 
of overdrafts.16  

• The overall notice must be in a form substantially similar to the model 
form provided in the Final Rule.17 However, the notice may also include: 

(i) a statement that the consumer has the right to opt into, or out 
of, the payment of overdrafts under the institution’s overdraft 
service for other types of transactions, such as checks, ACH 
transactions, or automatic bill payments; 

(ii) information regarding how the consumer may exercise this 
choice; 

(iii) a disclosure of the associated returned item fee and that 
additional merchant fees may apply; and 

(iv) a disclosure of the consumer’s right to revoke consent. 

For notices provided to consumers who have opened accounts prior to July 1, 
2010, the institution may describe the institution’s overdraft service with 
respect to ATM and one-time debit card transactions with a statement such as 
“After August 15, 2010, we will not authorize and pay overdrafts for the 
following types of transactions unless you ask us to (see below).”18 

(2) Provides a reasonable opportunity for the consumer to affirmatively consent 
(opt-in) to the service for such transactions, which means an opportunity to 
provide consent through one or more of the following methods:19  

• By mail – the institution provides a form for the consumer to fill out and 
mail to affirmatively request the service. Any signature line or check box 
used to evidence consent must be used solely for purposes of evidencing 
the consumer’s choice to opt-in to the overdraft service and not for any 
other purpose.20  

• By telephone – the institution provides a toll-free telephone number the 
consumer may call to provide affirmative consent. 

• By electronic means – the institution provides an electronic means for the 
consumer to affirmatively consent, such as a form that can be accessed 
and processed at the institution’s website, where the consumer may click 
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on a check box to provide consent and confirm that choice by clicking on a 
button that affirms the consumer’s consent. 

• In person – the institution provides a form for the consumer to complete 
and present at a branch or office to affirmatively consent to the overdraft 
service. 

(3) Obtains the consumer’s affirmative consent, or opt-in, to the institution’s 
payment of ATM withdrawals or one-time debit card transactions pursuant to 
the institution’s overdraft service. 

(4) Provides the consumer with written confirmation of the consumer’s consent. 

• An institution may comply with this requirement by providing the 
consumer with a copy of the consumer’s completed opt-in form or by 
sending a letter or notice to the consumer acknowledging that the 
consumer has elected to opt-in to the overdraft service. 

• The written confirmation notice must include a statement informing the 
consumer of his or her right to revoke the opt-in consent at any time. In 
the event that the institution complies with the confirmation requirement 
by providing a copy of the consumer’s completed opt-in form, the 
institution may include a statement addressing the consumer’s ability to 
revoke consent. 

B. Timing 

For accounts opened prior to July 1, 2010, an institution may not assess any fees or charges on a 
consumer’s account on or after August 15, 2010 for paying an ATM or one-time debit card transaction 
pursuant to its overdraft service unless the institution has complied with the notice requirements and 
obtained the consumer’s affirmative consent. 

For accounts opened on or after July 1, 2010, an institution must comply with the notice 
requirements and obtain the consumer’s affirmative consent prior to assessing any fee or charge on 
the consumer’s account for paying an ATM or one-time debit card transaction pursuant to the 
institution’s overdraft service.21  

Note that the Final Rule does not permit an institution to retroactively apply affirmative consents to 
overdrafts that are paid before the consent is provided. 

C. Other Requirements 

1. Joint Accounts 

If two or more consumers jointly hold an account, the institution must treat the affirmative consent of 
one such consumer as the affirmative consent of all joint accountholders. Similarly, the institution 
must treat the revocation of affirmative consent by any one joint accountholder as revocation of 
consent for that account.22  

2. Revocation of Consent 

The Final Rule requires institutions to permit consumers to revoke their consent at any time in the 
manner made available to consumers for providing consent. The institution must implement any such 
revocation as soon as reasonably practicable after receiving the request, but is not required to waive 
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or reverse any overdraft fees assessed on the consumer’s account prior to the institution’s 
implementation of the revocation request.23  

3. One-time vs. Recurring Transactions 

As the Final Rule applies to overdraft fees charged in connection with one-time debit transactions, but 
not to fees charged in connection with recurring debit transactions, an institution’s ability to 
differentiate between the two types of transactions in its efforts to comply with the Final Rule is 
dependent upon the manner in which a merchant codes the transaction. Therefore, the Final Rule 
includes a safe harbor which provides that an account-holding institution will be deemed to comply 
with the Final Rule and may rely upon a merchant’s transaction coding if it adapts its systems to 
identify debit card transactions as one-time or recurring.24 

4. No Variation in Account Terms 

The Final Rule prohibits an institution from varying the terms, conditions or features of an account 
provided to a consumer who does not opt-in to the overdraft service, including, without limitation, any 
interest rates or fee schedules, the type of ATM or debit card provided to the consumer, minimum 
balance requirements, and account features such as on-line bill payment services. While an institution 
may offer accounts with limited features, the institution may not require a consumer who is otherwise 
eligible for a full-featured account to open a limited feature account because the consumer has 
declined to opt-in to the overdraft service. In other words, if the consumer applies for and is otherwise 
eligible for the full-featured account, but declines to opt-in to the overdraft service, the consumer 
must be provided with the full-featured account modified solely to eliminate the overdraft service. 

Institutions may not condition the payment of any overdrafts for check, ACH transaction and other 
types of transactions (other than ATM or one-time debit transactions) on the consumer affirmatively 
consenting to the institution’s payment of ATM and one-time debit transactions pursuant to the 
institution’s overdraft service, nor may they decline to pay overdrafts associated with such 
transactions as a result of a consumer’s failure to consent to the payment of overdrafts for ATM and 
one-time debit transactions.25 

III. PENDING OVERDRAFT LEGISLATION 

While the proposed Overdraft Acts contain initial notice and opt-in requirements which are 
substantially similar to those contained in the Final Rule, they go far beyond the scope of the Final 
Rule by imposing requirements such as the following:26  

• Limitation of the Number of Overdraft Fees – prohibits an institution from charging 
more than one (1) overdraft fee per month and more than six (6) per year, but does 
permit institutions to pay unlimited overdrafts in excess of those amounts so long as no 
overdraft fee is imposed for doing so. 

• Limitation on the Amount of Overdraft Fees – requires that any overdraft fee be 
“reasonable and proportional to the cost of processing the transaction.” However, the 
Overdraft Acts do contemplate a safe harbor to be established by the Board’s subsequent 
issuance of a rule defining what constitutes “reasonable and proportional.” 

• Prohibition on Processing Manipulation – requires an institution to post transactions 
to a consumer’s account in such a manner which does not cause the consumer to incur 
otherwise avoidable overdraft fees. 
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• Elimination of Overdraft Fees caused by “Holds” – prohibits an institution from 
assessing an overdraft fee for paying an overdraft if the overdraft would not have occurred 
but for a hold placed on funds in the consumer’s account in connection with a debit card 
transaction which exceeds the actual dollar amount of the overdraft. 

• Consumer Warning Prior to Overdraft – requires an institution to (i) “warn any 
consumer covered by an overdraft coverage program who engages in a transaction 
through an automated teller machine or a branch teller if completing the transaction would 
trigger overdraft fees, including the amount of the fees”, and (ii) provide the consumer 
with the opportunity to cancel the transaction before it is completed. 

• Consumer Notification Following Overdraft - requires an institution to “promptly 
notify consumers, through a reasonable means selected by the consumer, when overdraft 
coverage has been accessed with respect to the account of the consumer, not later than 
on the day on which such access occurs, including (1) the date of the transaction; (2) the 
type of transaction; (3) the overdraft amount; (4) the overdraft coverage fee; (5) the 
amount necessary to return the account to a positive balance; and (6) whether the 
participation of a consumer in an overdraft coverage program will be terminated if the 
account is not returned to a positive balance within a given time period.” 

• Overdraft Fee Disclosure – requires an institution to include, in each periodic statement 
for any account covered by an overdraft program, a disclosure detailing the dollar amount 
of all overdraft fees charged to the consumer for the relevant period and year-to-date. 

• Account Balance Information – prohibits an institution from including the coverage 
amount available under the overdraft program in a consumer’s account balance. 

• Disclosure of other Overdraft Options – requires an institution to provide each of its 
customers participating in its overdraft program with information regarding any alternative 
overdraft programs that are available, including “a clear explanation of how the terms and 
fees for such alternative services and products differ.” 

While many of the foregoing requirements would likely prove costly and burdensome for institutions 
offering overdraft programs, the limitations placed on the number and amount of permitted overdraft 
fees are those which are most likely to negatively impact the availability of overdraft programs. To 
explain, by limiting the total number of overdrafts for which fees may be assessed, the Overdraft Acts 
would effectively prohibit consumers from having more than six (6) overdraft transactions per year, as 
institutions would undoubtedly be generally unwilling to cover overdrafts where they do not receive 
some form of compensation for doing so. Additionally, by limiting the total amount of permitted 
overdraft fees to those which are “reasonable and proportional to the cost of processing the 
transaction,” Congress is seeking to eliminate the risk premium charged by institutions for providing 
overdraft coverage. Together with the costs and other burdens associated with complying with the 
other requirements proposed by the Overdraft Acts, these two requirements would appear to make it 
difficult for any institution to justify offering an overdraft program, potentially resulting in the loss of 
an important benefit for consumers. 
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IV. CONCLUSION 

Given the current busy legislative agendas of both the House and Senate, it will be interesting to see if 
the Overdraft Acts move forward, or if Congress will ultimately view the Final Rule as being 
satisfactory and turn its attention elsewhere, such that the Final Rule will in fact represent the final 
word on overdraft programs. However, as the Final Rule will apply regardless of any action that 
Congress may take on the Overdraft Acts, financial institutions must now begin preparations to comply 
with its requirements by the Board’s July 1, 2010 deadline. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact either 
of the following Paul Hastings lawyers: 

Atlanta 

Todd W. Beauchamp 
404-815-2154 
toddbeauchamp@paulhastings.com 

Washington, D.C. 

Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com 
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