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Private Monopoly Actions in China Flying Under 
the Radar: But Be Prepared 
BY DAVID LIVDAHL AND JENNY SHENG 

Since the PRC Anti-monopoly Law (the “PRC AML”) came into effect on August 1, 2008, a number 
of private actions have been brought by individuals and small/medium-sized enterprises under 
Article 50 of the PRC AML against some leading industrial entities or state-owned giants. Among 
these cases, one case was settled between the plaintiff and defendant and one case was recently 
dismissed by the court on the ground that the plaintiff failed to demonstrate sufficient evidence to 
show that the defendants possessed dominance in the relevant market. The other cases are 
pending trial. Court hearings for most of them have been postponed several times by the courts. 

In addition to various guidelines issued by the Ministry of Commerce (the “MOFCOM”) in early 
2009 regarding the definition of relevant market and anti-monopoly filings related to mergers and 
acquisitions, in June 2009, the State Administration for Industry and Commerce (“SAIC”) 
promulgated the Provisions on Procedures for Investigation and Handling of Cases of Monopolistic 
Agreements and Cases of Abuse of Dominant Market Position, which provide detailed rules for 
individuals and business entities to file and report their respective claims against monopolistic 
conduct to the SAIC or its local counterparts. Furthermore, the National Development and Reform 
Commission (“NDRC”) also published its draft Anti-Price Monopoly Provisions for soliciting public 
opinion and suggestions. These provisions provide business entities and public customers with 
administrative means against suspected monopolistic conduct in addition to the private action of 
tort under Article 50 of PRC AML. 

Since the promulgation and issuance of such provisions, some leading international companies 
have been the subject of claims by individuals or small/medium-sized enterprises for their alleged 
conduct of setting monopoly prices. For example, a leading international mobile phone 
manufacturer and distributer has been challenged by its PRC distributors and has been reported by 
the distributors to the relevant investigation authorities because of its alleged monopoly pricing 
behavior in August, 2009. Also, six large PRC commercial banks have been challenged by 
customers for jointly raising service prices.  

Given these largely unreported China developments, we suggest that multinational companies pay 
close attention to the implementation and enforcement of the PRC AML and review their respective 
PRC-related business transactions carefully to ensure compliance with the PRC AML. In addition, 
creating internal rules and an employment handbook describing the anti-monopoly guidelines are 
highly recommended to minimize risk of anti-monopoly claims. Furthermore, it is worth noting that 
collection of market data is one of the key issues for both alleging and defending an anti-monopoly 
case. We generally suggest our clients establish a system to keep relevant business records and 
correspondence. In certain cases, the appointment of an experienced and reliable market survey 
and/or investigation firm may also be helpful for the collection of market data, since such 
information is still much more difficult to obtain in the PRC than it is in the US. 
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From the actions brought to date, the following issues are worth noting: 

 

1. Evidence Collection 

Among the three types of monopolistic activities under the PRC AML (namely, monopoly 
agreements, abuse of a dominant market position, and concentrations between business 
undertakings that do or may eliminate or restrict competition), the activity alleged as the ground 
for the private actions mentioned above is the abuse of a dominant market position. Under the 
PRC AML and PRC Civil Procedure Law, in order for the plaintiff to establish a case, the plaintiff has 
to collect evidence to show that the defendant does have dominant market position and it is 
abusing such position. However, although Articles 18 and 19 of the PRC AML provide certain 
elements for defining market dominance (such as market share element, distribution control 
element, price control element, etc.), in practice, it is hard for an individual plaintiff to collect 
sufficient information regarding the defendant's market share, ability to control the distribution 
and procurement market for materials, financial strength, etc. especially when the defendant is a 
leading state-owned company. Some legal practitioners and professors suggest that the courts 
consider requiring the defendant to demonstrate that it does not have market dominance. It is 
expected that the implementing rules of the PRC AML which are being drafted as well as the 
Supreme Court's judicial interpretation regarding the enforcement of the AML (which is expected 
to be issued in the near future) will provide clearer definitions and guidelines regarding the 
definition of market dominance and will clarify the burden of proof issues.  

 

2. Plaintiff's Cause of Action 

We note that certain private actions brought by individuals against certain leading PRC companies 
under Article 50 of the PRC AML are related to claims of unfair charges of customers and unfair 
excessive prices. It is therefore possible that the courts may conclude that the individual plaintiffs 
do not have a cause of action under the PRC AML. Instead, the courts may believe that in such 
cases, any individual plaintiff should bring the case under the PRC Consumer Protection Law. Since 
the PRC AML just came into effect one year ago, the PRC courts do not have much experience to 
hear such cases. It is possible that the courts are waiting for more detailed statutory guidelines 
and/or the Supreme Court's judicial interpretations. As such, the courts will review the cases 
brought under the PRC AML very prudently and also, slowly.  

 

3. State-Owned Enterprise Defendants 

In accordance with Article 7 of the PRC AML, with respect to the industries that are controlled by 
the public sector and are involved in key areas of the national economy and national security, and 
for industries that are authorized monopolies, the government will protect such industries, 
supervise and regulate their business activities, the pricing of products and services to protect the 
interests of consumers and encourage technology advancement. Some lawyers and law professors 
believe that Article 7 provides the regulators and law enforcement entities with broad discretion to 
protect certain key industries in which certain state-owned enterprises traditionally and currently 
possess monopolistic positions. This is one of the reasons why most of the private actions against 
the state-owned companies are pending and/or have been postponed by the courts for trial. 
However, the private actions against the state-owned business giants are signs that unhappy 
customers are trying to use the PRC AML as a new method to test how the PRC law enforcement 
entities and courts will enforce the PRC AML.  
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In sum, China’s little known laws allowing private civil actions for monopoly violations has come 
into play in a series of cases international reports may be missing. For multinational companies 
doing business in China, however, these developments should not be ignored. While Europe 
continues to consider the pros and cons of private recovery actions, China skipped over the debate 
into the next phase: cases. And that is something multinationals need to know. 
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