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December 2009 

China Issues Rules on Foreign Invested Partnerships 

On December 2, 2009, the State Council 
released the Administrative Measures for 
the Establishment of Partnership 
Enterprises by Foreign Entities or 
Individuals in China (the Measures).  
Unlike the draft of the Measures (the 
Draft) which we discussed in our 
September 2009 issue of China Matters, 
formation of a foreign invested partnership 
(FIP) will not require approval by the 
Ministry of Commerce (MofCom), but will 
now only require registration with the 
State Administration of Industry & 
Commerce (SAIC).  Consistent with the 
Draft, however, all FIPs are still subject to 
foreign investment restrictions for various 
industries.  Finally, in these Measures, the 
State Council defers promulgation of rules 
on the formation of foreign invested RMB 
funds in the form of partnerships, which is 
one of the most closely watched issues in 
the market. 

More Foreign Investment Friendly 

Compared to the Draft, the overall tone of 
the final Measures is decisively more 
friendly to foreign investment.  Article 1 
adds “convenience for foreign entities and 
individuals to invest in China in the form of 
partnerships” and “expansion of economic 
cooperation and technical exchange” as 
objectives of the Measures.  Article 3 adds 
that the legal rights of foreign entities or 
individuals who establish partnership 
enterprises in China are protected, and 
that foreign entities and individuals who 
possess advanced technical know-how and 
management experience are encouraged 

to establish partnership enterprises in 
China to promote the development of the 
modern service industry. The original 
Article 4 in the Draft, providing that the 
foreign partner must have good reputation 
and no material violation of law in the 
preceding three years, has also been 
deleted. The Measures reflect an 
encouragement from the State Council for 
foreign investors to use the partnership 
structure. 

Industry Restrictions Remain 

Whereas the Draft clearly stated in its 
Article 3 that if national policy would 
permit foreign investment in an industry 
only in the form of Sino-foreign equity or 
cooperative joint venture, or joint venture 
where the Chinese party would retain 
control, a foreign investor would not be 
allowed to bypass such restriction by 
investing through an FIP, the final 
Measures merely retain the language that 
FIPs need to comply with national policies 
related to foreign investments in particular 
industries.  It therefore appears to us that 
FIPs will continue to be subject to the 
same industry restrictions as other types 
of foreign invested enterprises. 

No MofCom Approval Needed; Only 
SAIC Registration 

The “approval by MofCom” regime under 
the Draft has been replaced by a 
“registration with SAIC” arrangement 
under the final Measures – this should 
eliminate much uncertainty and delay in 
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the formation and any restructure of the 
FIP.  Unlike the Draft, which prescribed the 
documents to be submitted to MofCom for 
the approval process in relative detail, the 
Measures make references to the current 
partnership registration requirements for 
domestic partnerships. 

An ambiguity arises, however, when it 
comes to foreign invested venture capital 
enterprises that are organized as non-legal 
persons, the formation of which still 
requires MofCom approval under the 
Regulation on Administration of Foreign-
Invested Venture Capital Enterprises of 
2003 (the FIVCE Rules).  The Measures 
do not address how a non-legal person 
form might differ from a partnership and 
therefore necessitate MofCom approval. 

Capital Contribution and Foreign 
Exchange 

The Measures remain silent on any 
minimum partnership capital requirements 
or contribution timeline, implying flexibility 
in these matters.  They further simplify the 
provision on the currency for capital 
contribution, stating only that the foreign 
partner should contribute either freely 
convertible foreign currency or “legally 
obtained RMB” – compared to the specific 
list in the Draft including profits received 
as distributions from a foreign invested 
enterprise owned by the foreign investor, 
and so forth. 

The Measures do not provide clarification 
on certain foreign exchange matters, such 
as how foreign currency capital 
contribution would be permitted to be 
converted into RMB after the contribution 
in light of State Administration of Foreign 
Exchange Circular No. 142, or how 
repatriation would work when foreign 
partners receive their FIP distributions or 
carried interests. 

RMB Funds 

Perhaps one of the biggest 
disappointments for the private equity 

industry would be the State Council’s 
decision to defer promulgation of rules in 
respect to RMB funds in the form of FIPs.  
Article 14 provides that for any FIP whose 
principal business is investment, it should 
follow rules and regulations governing 
such businesses, without specifying what 
such rules and regulations are.  In a press 
conference, the legal department of the 
State Council made clear that the 
government is still studying the risks and 
different approaches to regulate private 
equity and venture capital funds, and 
Article 14 provides the flexibility to further 
regulate these specific forms of FIPs.  
Despite this lack of clarity, it would appear 
to us that under the Measures, RMB funds 
in the form of FIPs may now be registered 
with SAIC offices, but to the extent the 
government issues further rules, they may 
retroactively apply to such funds and 
necessitate a restructure. 

Also, without further clarification of the 
relationship between the FIVCE Rules and 
the Measures, it almost appears venture 
capital funds are subject to more stringent 
formation requirements than private equity 
or real estate funds. 
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