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Correcting Scrivener’s Error – How Helpful Will 
Courts Be?  
BY ETHAN LIPSIG AND SUZI SABOGAL  

On November 2, 2009, a district court magistrate ordered reformation of Verizon’s 1996 and 1997 
Cash Balance Plan documents to correct a scrivener’s error, saving Verizon more than $1 billion. 
Young v. Verizon’s Bell Atl. Cash Balance Plan, No. 05-c-7314, 2009 WL 3677350 (N.D. Ill. Nov. 2, 
2009). The error was to use a transition factor in the benefit formula twice, when it was clearly 
intended only to be used once. Because drafting mistakes are common and the courts had not been 
particularly helpful in the past, this decision has received a lot of attention. We do not think it augurs a 
new judicial willingness to permit plan sponsors to fix drafting errors.  

Verizon discovered and fixed the drafting error long before Ms. Young sued to require the transition 
factor to be used twice. In an earlier decision, the district court magistrate had ruled that the factor 
had to be used twice unless Verizon filed a claim seeking reformation to cure the error, and the court 
ordered that remedy.  

Although it was clear that the plan provision requiring double use of the transition factor was a 
drafting error from Verizon’s perspective, the key to Verizon securing reformation was to show that 
the error was a mutual mistake, not a unilateral plan sponsor mistake. The contract law doctrine of 
scrivener’s error or mutual mistake allows a court of equity to reform a contract if a written agreement 
does not reflect the clear intent of the parties due to a drafting error. 27 RICHARD A. LORD, WILLISTON ON 

CONTRACTS § 70:93 (4th ed.). However, courts are reluctant to allow a party to avoid a contract on the 
ground of unilateral mistake if the mistake is not shared by the other party. RESTATEMENT (SECOND) OF 

CONTRACTS § 153 cmt. a (1981).  

In the ERISA context, except as to bargaining unit employees, benefit plans normally are not 
bilaterally negotiated, but are unilateral plan sponsor promises. Therefore, drafting errors are often 
characterized as unilateral mistakes. In Young, the magistrate held that a drafting error can be a 
mutual mistake, even if it is in a unilateral promise if the plan sponsor and plan participants were 
operating under the same understanding and were on notice of the plan sponsor’s actual intent. See 
Young, 2009 WL 3677350, at *42-43. 

In Young, because all plan communications (summary plan documents, summary material 
modifications, etc.) consistently indicated that the transition factor was only to be used once, the 
participants were on notice of the plan sponsor’s intent. Also, the court noted that the plan 
communications were given to the participants before the Plan documents themselves were finalized, 
so that the initial communication regarding the transition factor contained the correct information. 
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According to Young, a mutual understanding had been reached and the drafting error in the plan was 
a mutual mistake. The court noted that, until the litigation, no plan participant had claimed to be 
entitled to double use of the transition factor. Further, the court found that requiring the plan to use 
the transition factor twice would be absurd and result in windfall, supporting reformation. 

The court stated that “allowing equitable reformation when there has been no reliance on an error 
reinforces the rule [that plan terms must be followed] because it ensures that the plan is accurate.” 
See Young, 2009 WL 3677350, at *43. The court ruled that reformation was appropriate equitable 
relief under ERISA section 502(a)(3), and ordered that the plan be reformed to eliminate double use 
of the transition factor.  

Although Young is garnering a lot of attention, the facts are unusual and very favorable for the plan 
sponsor. There was no real dispute that both the plan sponsor and plan participants understood that 
the transition factor was only to be used once. There was no evidence that plan participants had relied 
on it being used twice. Other plan participants had already been paid benefits determined using the 
factor only once, without any dispute. Before the erroneous plan document was finalized, many 
communications with plan participants had used the transition factor only once. For these reasons, 
Young probably does not presage a new willingness of the courts to help plan sponsors overcome their 
self-inflicted drafting error wounds.  

Because of Young’s likely limited applicability, we routinely advise clients to include a drafting error 
provision in their benefit plans. This harmless provision has foreclosed litigation in a number of 
situations.  Although untested in court, it ought to make it easier to correct drafting efforts or secure 
reformation. This provision is as follows: 

If, due to errors in drafting, any Plan provision does not accurately reflect its intended meaning, as demonstrated 
by consistent interpretations or other evidence of intent, or as determined by the Company in its sole and exclusive 
judgment, the provision shall be considered ambiguous and shall be interpreted by all Plan fiduciaries in a fashion 
consistent with its intent, as determined by the Company in its sole discretion. The Company shall amend the Plan 
retroactively to cure any such ambiguity. This section may not be invoked by any person to require the Plan to be 
interpreted in a manner that is inconsistent with its interpretation by Plan fiduciaries. 

  

Please contact any of the authors listed below if you have any questions about Young or if you are 
interested in attending our Paul Hastings ERISA Litigation Forum, a complimentary monthly 
teleconference at which we discuss hot-button ERISA litigation developments.
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