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Private Fund Investment Advisers Registration 
Act of 2009 and Investor Protection Act of 2009 
Pass House Financial Services Committee 
BY THE INVESTMENT MANAGEMENT AND PRIVATE FUNDS PRACTICES 

Private Fund Investment Advisers Registration Act of 2009 

On October 27, 2009, the House Financial Services Committee approved the Private Fund Investment 
Advisers Registration Act of 2009 (H.R. 3818) (the “Registration Act”) by a vote of 67 to 1. The 
Registration Act was discussed in two prior Paul Hastings’ Client Alerts (July 27, 2009, available here 
and September 21, 2009, available here). 

If enacted as proposed, the Registration Act would require advisers to hedge funds and other 
unregistered investment companies (such as private equity funds and certain real estate investment 
funds; collectively, “private funds”) to register with and provide information to the Securities and 
Exchange Commission (“SEC”). Congressman Paul Kanjorski explained that the goal of the 
Registration Act is to create a sufficiently substantial inventory of locations of capital to enable any 
future systematic risk regulator to effectively assess the financial situation and respond. Congressman 
Kanjorski also stated that reporting costs are expected to be in the range of $5,000 to $15,000 for 
most private funds, but complicated private funds may incur costs of several hundred thousand 
dollars. 

The Registration Act would exempt from registration investment advisers to “venture capital funds,” as 
such term is to be defined by the SEC, although these investment advisers would still be required to 
maintain such records and provide to the SEC such annual or other reports as the SEC determines 
necessary or appropriate in the public interest or for the protection of investors. 

The Registration Act would also impose new ongoing requirements on registered private fund advisers, 
including: 

• Maintaining books and records and submitting reports to the SEC regarding the private funds. 

• Sharing information with the Board of Governors of the Federal Reserve System for the purpose 
of assessing the systematic risk of private funds (this information is to be kept confidential). 
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• Authorizing the SEC to require reporting of such additional information from private fund advisers 
as the SEC determines necessary, without regard to whether it is necessary or appropriate in the 
public interest and for the protection of investors or for the assessment of systematic risk. 

• Authorizing information sharing with any entity identified by the SEC as having “systematic risk 
responsibility.” 

Before approval by the House Financial Services Committee, the Registration Act was amended 
several times as follows: 

• Exemption From Registration for Advisers to Funds With Assets Under Management of 
Less Than $150,000,000 – The Registration Act was amended to provide an exemption from 
registration to any investment adviser of a private fund with assets under management of less 
than $150,000,000, although investment advisers to such funds would still be required to 
maintain such records and provide to the SEC such annual or other reports as the SEC 
determines to be necessary or appropriate in the public interest or for the protection of investors. 
The scope of this change is unclear. As currently written, the exemption would apply to “ . . . any 
investment adviser of private funds, if each of such private funds had assets under management 
in the United States of less than $150 million . . . .” Does this mean that an adviser may manage 
numerous funds with assets aggregating in the billions of dollars as long as no single fund has 
assets that equal or exceed $150 million? 

• Inclusion of Offshore Funds – The Registration Act was amended to expand the definition of 
“private fund” to include offshore funds. The exclusion in the Registration Act’s prior version for 
funds organized outside of the United States that had less than 10% of their outstanding 
securities by value owned by United States persons was deleted. 

• Definition of “Client” – The Registration Act was amended to revise the definition of “client” in 
order to make it clear that an adviser’s duty is to the hedge fund and not to the individual 
investors. 

• One-year Transition Period – The Registration Act now includes a one-year transition period 
before the Registration Act’s amendments to the Advisers Act would become effective. This is 
intended to provide time for the SEC to prepare for additional responsibilities, and time for the 
investment advisers to put registration and reporting programs into place. 

• Systematic Risk Study – The Registration Act was amended to direct the SEC, when prescribing 
rules and regulations, to carry out the Registration Act’s requirements, to take into account the 
size, governance, and investment strategy of mid-sized funds (i.e., those larger than 
$150,000,000) to determine whether they pose systematic risk, and to provide for registration 
and examination procedures with respect to advisers to such funds that reflect the level of 
systematic risk posed by such funds. 

• Comptroller Study – The Registration Act requires the Comptroller General of the U.S. to carry 
out a study to assess the costs on industry members and investors due to the registration and 
ongoing reporting requirements. Within the two-year period of the Registration Act’s enactment, 
the Comptroller General must submit a report to Congress containing findings and 
determinations. 
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• Exemption for Small Business Investment Companies – The Registration Act provides an 
exemption from registration for small business investment companies licensed under the Small 
Business Investment Act of 1958. Advisers exempt under this exemption would not be required to 
maintain records or provide reports to the SEC. 

• Inflation Adjustment to Qualified Client Status – The Registration Act provides for an 
inflation adjustment on any dollar amount test used in exempting certain persons from the 
compensation prohibition of Section 205(a)(1) of the Advisers Act, such as those found in the 
definition of “qualified client” (i.e., the $1.5 million net worth and $750,000 account size tests). 
The adjustment must be made not later than one year after the Registration Act’s enactment and 
every five years thereafter. 

At this point, the Registration Act will move to consideration by the full House of Representatives. 

Investor Protection Act of 2009 

On November 4, 2009, the House Financial Services Committee approved the Investor Protection Act 
of 2009 (H.R. 3817) (the “Protection Act”) by a vote of 41 to 28. The Protection Act was discussed in 
two prior Paul Hastings Client Alerts (July 27, 2009, available here and September 21, 2009, available 
here). 

According to Congressman Paul Kanjorski, Chairman of the House Financial Services Subcommittee on 
Capital Markets, Insurance and Government-Sponsored Enterprises, “[t]he Investor Protection Act 
aims to improve investor protection and confidence while also improving enforcement powers at the 
U.S. Securities and Exchange Commission and implementing a fiduciary standard for broker-dealers 
and investment advisers to ensure that customers’ interests are at the forefront of investment 
recommendations.” 

A brief summary of the Protection Act’s major components follows: 

• Protecting Investors and Righting Wrongs. The Protection Act will reform the SEC to 
strengthen its powers, with the objective of better protecting investors and regulating our 
securities markets. 

• Comprehensive Securities Review and Reorganization. The Protection Act requires an 
expeditious, independent, comprehensive study of the entire securities industry by a high-caliber 
body to identify reforms and force the SEC and other entities to put in place further 
improvements designed to ensure superior investor protections. 

• Enhanced SEC Enforcement Powers and Funding. The Protection Act will double the 
authorized funding for the SEC over five years and provide the SEC with new enforcement powers 
and broad regulatory authority. The objective is for the SEC to enhance its enforcement programs 
and gain the tools needed to better protect investors and police today’s markets. 

• Fiduciary Duty. Every financial intermediary who provides advice will have a fiduciary duty 
toward its customers. The objective is that through a harmonized standard, broker-dealers and 
investment advisers will have to put customers’ interests first. 

http://www.paulhastings.com/assets/publications/1373.pdf?wt.mc_ID=1373.pdf
http://www.paulhastings.com/assets/publications/1409.pdf?wt.mc_ID=1409.pdf


 

  4 
 4 

• Whistle-blower Bounties. The Protection Act creates a whistle-blower bounty program to 
create incentives to identify wrongdoing in the securities markets and reward individuals whose 
tips lead to successful enforcement actions. 

• Ending Mandatory Arbitration. Because mandatory arbitration is viewed as having limited the 
ability of defrauded investors to seek redress, the SEC will gain the power to bar these clauses in 
customer contracts. 

Last-minute amendments to the Protection Act of relevance to private fund managers included: 

• Broker-Dealer Fiduciary Duty. Establishment of a fiduciary duty for brokers, dealers and 
investment advisers and harmonization of regulation. The objective is for brokers and dealers to 
be held to the same standard of conduct toward their customers as investment advisers are held 
to under the Investment Advisers Act. 

• Study on SEC Revolving Door. Requirement of a study by the Comptroller General of the 
United States to review the number of employees working for the SEC who leave to work for 
financial institutions regulated by the SEC and how long such employees work for the SEC before 
leaving for the financial institutions. In addition the SEC will review and strengthen internal 
controls to ensure that such employees did not help the financial institution violate SEC 
regulations while they worked for the SEC, as well as review if post-employment restrictions need 
to be placed on SEC employees going to work for financial institutions. 

• Financial Reporting Forum. Establishment of a Financial Reporting Forum, consisting of 
specified members, which will meet at least quarterly to discuss immediate and long-term issues 
critical to financial reporting. The Forum will issue an annual report of its findings to Congress. 

• SEC Authority to Issue Rules on Proxy Access. Giving the SEC authority to call for new proxy 
access rules allowing long-term investor groups to use the company’s proxy materials to 
nominate one or two of their own candidates for director elections or other corporate proposals. 

• New Offices of Investigation. Approval of two new SEC offices, one with the authority to 
investigate whistle-blowers and another, dubbed the Capital Markets Safety Board, which would 
examine the causes of major businesses’ insolvency. 

• Study on Effects of Technology on the Market. Studying the effect of high-frequency trading 
and other technological advances on the market and what the SEC requires to monitor the effect 
of such trading and advances on the market. 

• Ombudsman. Giving the Public Company Accounting Oversight Board new examination powers 
over broker-dealer auditors, as well as an ombudsman who would provide greater coordination 
and oversight in the agency. 

• Registration of Municipal Financial Advisers. Financial advisers to municipalities will be 
required to register with the SEC. 

• Enhancing Investment Adviser Examinations. A mandate to the SEC to review and analyze 
the need for enhanced examination and enforcement resources regarding investment advisers. 
The SEC must examine whether being permitted to delegate certain investment adviser 
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enforcement responsibilities to industry self-regulators, such as the Financial Industry Regulatory 
Authority, will enhance enforcement. 

• SEC Study on Disclosure to Retail Customers. Requirement that the SEC perform a study 
that examines the nature of retail customers and what is the appropriate information that they 
should receive prior to purchasing products and services under the SEC’s jurisdiction. 

• Custodial Requirements. Amendments to Section 206(4) of the Investment Advisers Act 
making it unlawful for a registered investment adviser to have custody of funds or securities of a 
client, the value of which exceeds $10 million, unless the funds and securities are maintained by 
a qualified custodian either in separate accounts under each client’s name, or in accounts that 
contain only client funds and securities under the name of the adviser as agent or trustee for the 
client; the qualified custodian cannot directly or indirectly provide investment advice with respect 
to such funds and securities. 

• Closing Loopholes and Fixing Faulty Laws. The Madoff fraud revealed that the Public 
Company Accounting Oversight Board lacked the powers it needed to examine the auditors of 
broker-dealers. The $65 billion Ponzi scheme also exposed faults in the Securities Investor 
Protection Act, the law that returns money to the customers of insolvent fraudulent broker-
dealers. The Protection Act is designed to close these loopholes and fix these shortcomings. 

At this point, the Protection Act will move to consideration by the full House of Representatives. 

Barney Frank, Chairman of the House Financial Services Committee, stated that he intends to bring 
both bills to the House floor by the first week of December. 

We are monitoring this and other legislation closely, and we will provide updates as appropriate. 
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We will continue to monitor this area closely and will keep you informed of significant legislative 
initiatives of interest to our private fund clients. If you have any questions concerning these 
developing issues, please do not hesitate to contact any of the following Paul Hastings lawyers: 

New York 

Michael R. Rosella 
212-318-6800 
mikerosella@paulhastings.com 

Lawrence J. Hass 
212-318-6401 
larryhass@paulhastings.com 

Jacqueline A. May 
212-318-6282 
jacquelinemay@paulhastings.com 

Domenick Pugliese 
212-318-6295 
domenickpugliese@paulhastings.com 

Thomas M. Rao 
212-318-6838 
thomasrao@paulhastings.com 

Gary D. Rawitz 
212-318-6877 
garyrawitz@paulhastings.com 

Joshua H. Sternoff 
212-318-6011 
joshsternoff@paulhastings.com 

San Francisco 

David A. Hearth 
415-856-7007 
davidhearth@paulhastings.com 

Mitchell E. Nichter 
415-856-7009 
mitchellnichter@paulhastings.com 

Washington, D.C. 

Wendell M. Faria 
202-551-1758 
wendellfaria@paulhastings.com 

Atlanta 

Rey Pascual 
404-815-2227 
reypascual@paulhastings.com 

Los Angeles 

Michael Glazer 
213-683-6207 
michaelglazer@paulhastings.com 

Arthur L. Zwickel 
213-683-6161 
artzwickel@paulhastings.com 
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